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1)URIN<J tlio oi^^ht >(*ars \Nliicii lia\(‘ ('hipMal 
since th(‘ appoaraiua* of tlio l‘’()nrili iMliiion, 
which hii^ laaoi twice I'cpriiihal, th(‘ Law 
has •uiHlcr^OHK' con.^idcrahlc <-liang(‘N owin;^^ to 
inipovtant statntoiy cnactm(*nls and (hadsions 
of the (’onrts. TIk' tiiiu' has thcrofon* arrivcal 
for th(‘ issiK' of tins, tlu^ l*’ifth Ldition. 

In preparing this edition for th(‘ pri'ss I liave 
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for aVT(>»intan(‘y stmlents and that tlieir najniia*.- 
ments {ihofdd r<5ceiv(‘ tin* first considfu’ation. 
I have also taken the opportunity of iliorou^^dily 
revising tin* text, with tlie result that almost 
every page has undergone some modification. 

The chapter on “ Marim* Insurance ’ has 
been re-written in the light of the codifying 
Act of 190G. The dates of all cases citial are 
now given. 
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THE 

ELEMENTS OF MERCANTILE LAW. 

PART 1 . 

OENEEAL VIEW OF THE LAW OF CONTRACTS. 

A C'ONTUA?!' ha" Imm'Ii to lx* an a;4r<*<‘m(*nt 

<*nt'orc«al)l«' liy law (((). Eroni lt^ nature it is elear 
that then* mint ia* at lea^t two j)arli(‘> to a eontnioi, 
fur a man cannot contract with hino'elt. Nor can a 
man a;^rce to pay himself’ a Mim of’ uumoy Jol nil >/ with 
therefore* if A., H., ami ( co\<‘na!tt joitifly to 
[»ay mon(*y to A.. !>,. ami E., the co\cnant will lu* 
voi<l {(>). The* parties mu"t In- of the* "aim* mind upon 
the suhjcct : fhe*y mu-t he* nd idem. 

0 

. Contracts are* divisihh* info (1) .ynrlnllie)( ; (2) fltnjde 
{or iHirol) enntraefs. 

(1) Specialty contracts, aKo calh*el deedn^ are* con- 
tracts under seal. It is nettessary that the*}' should lx* 
written, sealed, and dclive^reel (r), ami in practice they 

(а) I’olUfck on ContracU, p. U. For a full tliscuHnion of the 
meauing of the term “ t.’ontract,” «e« Auson on Contract#, I'art 1., ami 
the opening chapter of Follock on (Contract#. 

(б) miu V. AVrr, [lyiOj I Ch. 529. 

(c) Co. Lite 171b, 


M.L. 
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are always signed (d). The writing may he hy hand or 
in print, and on paper or parchment. ‘Iii modern times 
th(' seal has hecome a wafer or a mefe piece of wax 
which has heen previously attached to tin* document ; 
the party “sealing” touches it with his finger, and so 
adopts it as hi" >eal. Delivery may h(' actual — /.c., 
handing over the instrument — or constructive- /.c., 
speaking words importing an intenti(in to delivm'. As 
a ride, when the person executing touches the seal, he 
says, “I deliv(‘r thi.s as my act and deed,” and this i.s 
siifticic'nt deli\ery, though he keep it in his own pos- 
ses.sion (e). If delivery i.s madi*, sidiject to a condition, 
to one who is not a party to the deed, the’ document is 
calh'd an i‘.«-rou\ ami tlnm takes (‘fi’cct onl\; wlum the 
condition is fulfilled. Wlu'tluM’ it can he an (*scrow if 
deliven'd to a is an open que.stion ( /’j ; hut, at 

least, if that party he one of several grantee.s, and also 
solicitor of thi‘ grantor and tin* other grantees, the deed 
may he an t'scniw if conditionally deli\ered to him in 
his character of .solicitor (r/). At one time a distinction 
existed hetw(‘(‘n an indenture ami a deed poll ; the former 
has the edges imhmted. the latter is cut sipiare. There 
is, however, now no difference whatever in their legal 
effect (A). • 

{Specialty contracts differ from simple (or parol) 
contracts in the following respects: (i) So consider- 


(d) A.'^ tu whether this i* ncoc.*warjr, we Bacon, Abr. Oblig. (C). 

(c) Jhn’ d. (riirfuiHm Knight (I82l>), 5 B. A C. 671. 

(;■) Sec Shopp. Touch*. 58, 5y ; Hudson t. Jlrrctt (1829), 5 Bing. 
368, 387. 

(ff) London Firrhoid, etc, Co. r. Sufh'fld, [1897] 2 Ch. 608, at 

pp. 621, 622. 

(5) 8 ii 9 Viet. c. 106. .«. 5. 
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ation is required (i). (ii) A oontr:i<‘t \>y d««‘(l !ner;»es 
in itself an a^r(>ciftent to tin* same etloet oontaintMl in a 
simple contract.* (iii) A si.-itcincnt in a contrari 

is presumptive evidence iU tiulh a^.-iin'-t t}i<‘ nwdv^M- 
ot it ; in a d(*ed it is al)M)Iut(‘lv <'oneIu>ive, unless IViind 
dares*, (‘an he pro\<‘d, or llie lal-i* •*f.‘ir(‘m(‘nf i«* dm* 
t<» a mi'-tak^* in r(‘>p('e( of wliieli <‘<jnit\ would ;iraiil 
r(‘liet. Ihi'' is st\ied tstojiju} Ay (i\ ) A riiiiit of 

action ju'i''in<; out ol a contract under x'al haiTcd l>v 
non-exercis(‘ lor twenty (or in •'onu* caM‘> lw(d\(d years; 
a rie^lit on a simpli* eonlrael i^ harred in -i\(/), 

{' 2 ) Simph^ (’ontracts. Thin das*' contains everv 
contnict not *und(‘r '•cal. wlu'tln'r written, \erlnil. or 
implied. If they Im merely written, and not 
spin'inltic", tlu'V an* parol " (0* Writin^j; \< (d'ten 
r(*<juired, though in many ca‘'es rh<T(‘ i^ ji Mih^istin;;' 
contntet without it, the writing h(‘in;.t Imt neces'>ar\- 
evidence. 

Another elassilication of contract" tvvhieh dot's not 
dep(^id upon their form ) i" into ('.net/Ze/'y and e.rre//Z<(/, 
tlie toriiK'r ludn^f one in whieh .a party hind- hinnelf (o 
do or m;t to do a ^iven thine (c.y., exchan et* Iku'scs 
this day weekj, the latter one in wliieli tin* (d)|eet of 
the coiftract is at once performed (c.y.. exehan;^e 
horses, which is done at once). A fnrtluT di\ i'-ion is 
into e.rj>r(‘^jt and the latt<'r h(*in;4 {aecordin;^ 

to BlackstoneJ those “which reason and justice dietut(*» 
and whieh the law-, therefon^, presumes tlait e\ery man 

(i) See //"V, p. 16. Hut in the slmencc of conHideration, eipnty 
will not •.jieeitic pcrfurmanec {(tfium Uroren 3 V. Ai *). 

163-; Jejffry» v, Jt-fienji (ISII <’r. A Ph. Lts, 111. 

(A) See p|». Si et Mi-q. 

(0 Ha an T, llufjht (.1778), 7 T. IL 
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und(}rtjik(58 to perform.” Contracts of record may also 
be mentioned ; they consist of such are proved by 
production of the record of the cotfrt. The only 
im[)ortant modern instances of contracts of record are 
judgments and recognizances. 

Formation of a Contract. 

A d(‘ed (ns before stated) mint Ik* in writing and 
under seal. Tliere must he con>ideration to support a 
simph* contract, l)ut otherwise, with (M‘rtain cxce})tions 
hereinafter nn'iitioned, no juirticnlar form is necessary ; 
nothing hut agreement, however shown w expressed, is 
required for the formation of a contract. The agrpo- 
inent may he drawn up in writing ; it inaV he partly 
written and pjirtly verbal ; it may he entirely verhal, or. 
it may arise from, and he proveil hy. the nn>re conduct 
of the parties. If a man hails a cah and directs the 
driver to take him to the Tower Bridge, he and the 
<lriver have entered into a contract ; if In* takes a boot- 
lace from an itinerant vendor and hands the vendor 
a penny, they have entered into and })erformed a 
contract. 

.Sometimes, however, some ^)ecial form is necessary ; 
if so, this will he either writing undei^ seal or writing 
without .seal ; and sometimes, though a verbal contract 
may be good, it may be unenforceable by action unless 
evidenced by w-riting. 

Contmets which must be entered into hy Deed , — 
Among these may bo mentioned ; (i) Contracts made 
by corporations ; but there are many exceptions (m) ; 


(w) Nee pp. 45—47. 
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(ii) gratuitous j^romisos (?i) : (iii) loa^os ibr iipwanU of 
three years (o) ^ coiulitional hills of sale {p). 

Ql)ntrart,'< u'hic/i must Ae rntt red Into in Wtitithf. 
These incliule : (i) hilU of <‘xehange aiul proniissorv 
iioti‘S ; this is requireil hy the Hills of Kxchaiige Aet, 
1882 (4/> k If) V^iet. e. <)1 ), aiwl was formerly so hy the 
eommon law(y); (ii) (‘ontraet?. of mariix' insurance 
(hy 51 it 55 Viet. e. 5'.t, s. [K\). In mhlition there are 
certain transactions, <‘lo'»»‘ly eonneci(‘<l with or involving 
<*oiitracts, to \vhi<'h writing is nec<‘''sary : for instsince, 
an aoknowl(‘((gnient to take a ileht out of the operation 
of the Statute^ of Litnitation, to Ik* of any (‘Hect, must 
he in writing (r) ; traiiNl'ers of shares in companies are 
usually r(‘({uire(l to la* in writing. 

( ontracts ichlr/i ore I no nforvi'ohU' hi/ A<'ti’>H nnlrss 
Evidentrd A// Wvitin^j. Hy tin* Stotult* of Fronds 
(29 t-br. 2 , c. 5 ), s. 1 , it is pro\i(le<l that no action shall 
he iarought on any of the following, unless cNi^leneed 
hy some meinoramlum or note* in writing, signe<l hy tlu^ 
party to he charg<‘(i, or hy his agent aiithoriscMl tlmn*- 
unto ; (ij Promise hv an executor or a<lminist.rator to 
un8wer*damages out of liis own estate ; (ii) j)romise to 
answer for the*<leht, default, or iniH-arriage ot another 
person ; (iii) an agreement in consideration of marriage ; 
(iv) a contract concerning lands, tenem(‘nts, and here- 
ditaments, or any interest therein ; (v) an agreement 
that is not to he f>erformed within the spaci* of one year 
from the making of it. 

(») See po»t, p. 17. 

(o) Statute of Frendu, w. I, 2, and H & 9 Viet. c. 100, «. 

(/)) See post, p. 467. 

Section 3 (1), (2). (r) .Sec p»tt^ p. 84. 
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By 8. 4 of tho Sale of Goods Act, (56 & 57 Viet. 
0 . 71), it is providf^l that “a contract fo» the sale of any 
/^oods of the value of ten pounds or upwards shall not 
1)0 enforeeal)Ie by action unless the buyer shall adbept 
part of the ^•oods so sold, and actually receive the same, 
or ^ive sometbin;^ in earnest to bind the contract, or in 
[Kirt ()ayment. or unless some note or niernoraiidum in 
writin^r of the contract be made and signed by the party 
to be char^^ed or his a^ent in that behalf” (5). 

Neitlu'r the })rovisions of the 4th section of the 
Statute of Frauds, nor those of the Sale of Goods Act, 
affect the exi>t(Miee of the contract ; they merely render 
it imenforcciible by action, unless it b(‘ <*vidence<l by 
writin^f which fulfils the conditions of tlie stotute. 
Accordingly, as the contract exists indepeiulently of 
the writing;, th(‘ writing may be made at any time 
prec(‘din<f the commencement of the action, but not 
afterwards (/), and any document signed by the party 
to be char^<*d, or his a^ijent, and containing the terniii of 
the contract, is sufficient to satisfy the statute (a) ; c.ir/., 
a will or an affidavit (a). Of course there must be 
consideration in every case, unh'ss the contract be 
under seal, and it has further * 1)000 held that g state- 
ment of this consideration must be included in the 
writing (.r) ; but as regards guarantees, this is no 
longer law since the Mercantile Law Amendment Act, 
lt^56, s. 3 0/). 

The memorandum need not be on one piece of [)aper ; 
it may extend over several, provided that these are so 

(*) This section i« dealt with j/ott, pp. 2i5 H 
(0 Lnv u V. D>xoh (188»), 22 Q. B. I). 357. 

(a) lie Ifoyle, [1888] I Ch. 84. 

(.jr) Hrtia v, Worltera (1804), 5 East, 10. 

(y) 19 Ik 20 Viet, c, 97, 
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<X)nuocUHl and j:oi)’<isient that they can he read 
together (:). J[f tlu* <iigin‘d pajuu* does not of itself 
show a connection with the unsigned jmper, and is not 
in kself sufficient, tin* ineinoranduin is not com|)lete, 
and pai'ol evidence will not usually he allowed to 
connect them ; hut identity of documents, jM*rsons, 
parcels and suhject-matter referred to in the writing 
may usually he >hown hy oral evidence ; c.//., the term 
*‘our arrangement” w'as used in a lett(‘r, and this was 
aUo\tcd to be eoniuKded with aji arningeunmt set out in 
a previous note, the whole hmng tlnm taketi as the true 
contract (a ). . And if two or more documents, wdiich do 
not refer to each other, do lader to the same parol 
contract, they will eon?*titute a sufficient compliance 
with the statute if the>, taken together, contain the 
terms of the parol contract {!>). A letter, which would 
he a sufficient compliaiuM* with the statute if it contained 
the name of tin* p<‘rson to whom it is addn*ssod, may he 
ma^e complete hy means of the env<‘lo[)e in which it 
was stmt (r). And a letter written hy an agent within 
the scope of his authority which ref<Ts to an unsigiuHi 
document is a sufficient memoramlum although tlu< 
agent j,vas not ex[>ressl>*autliorise<l to sign tln^ letter as 
a record of tin* contract {<1). 

The name of the party charged must he on tin* paper, 
hut, in addition, tin* name of tin* other l>arty, or a 
sufficient description (with which he may ho connected 


(r) Bttydell v, Drummend (1809), 11 Kant, 142. 

(fl) Chre V, IfadiMi/i (1881), 7 ti. B. I). 125. 

(5) Studdt V. WalaoK (1886), 28 Ch. 1). 305 ; Olitf-r r. Hunting 
<1890), 44 Ch. 1). 205. 

(<?) Pearce t. Gardner^ [1897] 1 Q. B. 68H. 

(d) John Griffitha^ etc. Corporatton., Limlttdr t . Humber ^ CV)., 
limita, [1899] 2 Q. B. 414. 
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by evidence), must lx* included (<’). Tlyis, a description 
of a party as “ the proprietor ” lias he«n held sufficient 
where oik' propri(‘tor only was in existence ( / ) ; on 
the other hand, “ vendor ” has been considered an 
insufficient description (</): so in like manner parol 
evidence is admissihle to identify the subject-matter of 
a contract (h). 

Only the signature of the party sought to be charged 
is re((uisit(*, thon<ih in mo.^t cas<‘s both jiartio would 
si^n (/). The >i‘^nature may be in ink or pencil, 
printed or stainp<‘d ; an identifying mark or mere 
initials will sullice (/ ). It must be plawd in such a 
position as to govern the whole (hx'ument, and it such 
is the case, it need not be at the end — c.(/.* if a man 
begin “ I, A. Ik, agree, etc/' and do not sign the paper 
at the foot, the statute is s;iti.ffied (/). In t (don v, 
CatoH (m), ]4ord Wkstbi ky said the signature must be 
so placed as to show that it was intended to relate and 
refer to every part of the instrument. It may be ^hat 
of th(' party to bo charged, or of his duly authorised 
agent. Whether a person is agent for the purpse of 
binding his principal by his signature is in each ais(‘ a 
question of fact whiMi must be^etermined according to 
the circumstances, and with the .assisUinc^ of the general 
principles of agency law. In every case, however, the 

tf) CkawpwH V. JHuwmer (ISurO, 1 B. A 1*. N. R. 2^2; William* v. 
Lake (I860), 2 E. A E. 349 ; 29 L, ,1. 4^, B. 1. 

(/) Sale T. jMmbert (1874), 18 Eq. 1. 

( 5 ) Potter V. Du^eld (1874), 18 Eq. 4. 

{k) Plaat y. (1897] 2 Cb. 281. 

(0 V. Piek*le^ (1866). E. U. \ Ex. 842. 

(It) Baker v. Bening (4888), 8 A. A E. 94. 

(f) Eran* y. Umrty (4892] 4 4^. B. o9’.4. 

(w) (1867), L. K.' 2 H. L. 127. 
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agent must hav^ signed as a |>arty and not as a niero 
witness. A pors#n may Ik* agent tor both jiarties, but 
if he is himself one of tin* parties, lie cannot be agent to 
sign for the other. An auctioneer is agent to sign for 
the vendor, and, in a public sale, for the buyer also 
after the lot has been knocked <lo\vn to the buyer ; his 
signature will then biml Ixith parties. This authority 
to sign cannot be revoked alter the fall of the 
hammer (a). This implie<l authority of the auctioneer 
does not extend to his clerk, l)Ut a party will be bound 
by th(‘ signature of the clerk if he assents to it by word, 
or sign (e). 

The absence of writing evidencing a contract of the 
kind aftecte/l by s. 4 of the Statut(* of Frauds, will not 
4)(‘ fatiil to tile action brought upon it if tin* contract is 
of the class which, under the proper circumstances, 
would lie the subject of a decree for specitic perform- 
ance, and lias lieen partly p(‘rforiued ( y>), provided that 
such# part [forformance is clearly attributable to the 
existence of the contnu t (y). 

The above remarks as to the sufficiency of the writing 
apply to the 4th swtion both of the Statuti* of Frauds 
and the i^ale of Goods AA. 18‘.KJ (5<> & 57 Viet. c. 71 ). 
As regards those contracts coming within the latter, 
see poxt, pp. 245 ei m/. Tin* following should lx; noted 

( k ) Van Praagh v. Ercridgc,[VJ02] i Ch. 206 ; reverued on another 
point, fiyo.t] 1 Ch, 434, 

(o) lidl V. liallt, [1897] I Ch. 663. In v. Latulray, [1894] 

2 Cb, 318, UuMKE, held a buyer bound by the elKnalure of the 
aactioneer'H cletb, bui the circunuitance* proted m that cow nhow«sl 
that the clerk had exprcM attUtortiy. 

(ji) Kav, j m ifcManui e. CooIm- 0387), 33 Ch. !>., at y. 697. 

(d) See Madd'utim t. Aldfrmm 0383), 8 App. Caa. 467, and cf . 

MilUr and Aldmrtk^ Limitfd tr. Skary, [1899] I Ch. 622. 
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as regards contracts within s. 4 c of the Statute of 
Frauds : • 

(a) The proinis(5 to answer for the debt, etc., is dealt 

with post^ p. 441. ' 

(b) Tli<^ agreement in consideration of marriage must 

not bo confused with a promise to marry ; the 
agreement referred to in the statute is such 
a one as an agreement for a marriage settle- 
ment. 

(c) What constitutes an interest in lauds, tenements, 

and hereditaments is a (juestion of property 
rather than of contract law. .A debenture of 
ii company giving a Hoating charge over “ all 
property of the company whatsoeVer,” creates 
an int(‘rest in lamN if part of the company^ 
property consists of land or buildings (r). 
This section applies to contracts concerning 
lands, though they l)e not contnicts of sale (s), 

(d) Agreement not to he performed within year 

will include any agreement which cannot he 
performed on either side within the year, or 
which the parties intend not to be performed 
within that time(t).« If, however, th^ contract 
is to he performed within the year by one 
party the statute does not apply (u) ; but the 
mere fact that the contract is capable of being 
|H‘rformed on one side within the year, when 
it was not the intention of the parties that 
this should happen, does not exclude the 

(r) Prircr y. Broad, [1893] 1 Q. B. 744. 

(jt) Kat, J., in Mr Manat t. Cooke (1887). 35 Ch. B., at p. 687. 

(0 Petrr v. Compton (1693), 1 Sm. L. C. (lUh ed.) 316. 

(a) Cherry t. Heminy (1849), 4 Exch. 631, 
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operation.of the stiitute (.»■). Tlii-* provision 
applies «to a^reomiMits for the sale of 
ami acoordiii^ly, il‘ any such agreement is not 
to be performed within a year, it cannot be 
enforced in the absence of a suftieient memo- 
randum, although there has been nece[)tanee 
and actual receipt of part of the goods 
suftieient to satisfy tbe retjuireinents of s. 4 of 
the Sale of (loods Act, (.'id k 57 Viet, 
c. 71) 

ITs.skntials of a ('onthact. 

There cafinot he a eontraor unless fh(‘re has l»een 
#nutual ass(*nt to the terms. Whether they he express 
or implied, a proposal ami an uccej^Uince of th(‘ proposal 
are the eleimmts into which every contract may Ini 
analysed (c). In adilition to fh(‘se, all contracts not 
unde/ seal (and contracts in restraint of trade, though 
under seal) recpiiro consideration to support them. 

(i) Proposal and Acceptance. 

A. nigy otFor B. a ho«k for sale at a certain price, 
nnd B. may sayf “ I take it at your price,” or A. may 
expose it for sale on a hook-stall, ami B. may, with 
A/s assent, take it up and remove it, saying nothing 
nbont price. In cither case there i.s a clear contract — 
a definite proposal and accej»tancc ; in the latter cawj 

(j*) Reere ▼. 2 K. B. .'>22. 

(y) Fretted Minert C*. t, Garner, [1910] 2 K. B. 776; affirmed, 
41911] 1 K. H. 425 ; and m9p<n>t, pp. 246, 24S— 251. 

(f) Bat see Pollock on Contracts, pp. .*>--7, whore the anireitial 
^p^eabliitj of this analjsii Is questioned. 
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to pay the fair price of the l)ool;^ ip return for the 
ownership. • 

The proposal need not bo made, in the first instance, 
to any particular individual, but may be made to the 
general pul)lic, provided that it can be acce{)ted by a 
definite person whose b>;ral relations it w^as intended to 
affect. In Carlill v. (\irholic Smohe Ball Co. (a), the 
facts were these .* def(‘ndants IssikmI an advertisiunent 
in which they offered to pay £100 to any person who 
should cotitract a ciTtain disease aftin* using a certain 
remedy in a specilietl manner and for a specified 
period ; the plaintiff dtily u^ed the remedy, and con- 
tracted the disea**<', wloTmipon the Court of Appeal 
held her entitled to (ho £100, Here wa*s a definite 
proposal to anybody who would perform tlie conditions, ‘ 
and it was accepted by one of the persons to whom it 
was made. Other examples of this kind are : advertis- 
ing a reward for servic<*s to la* n'lnlered (A), advertising 
unconditionally in a tim(*-table that a train will start at 
a given time (e). 

Further, tin* propo.sal must lie accepted absolutely, 
and on the same (erm> as ofl'cre<l. If there is an offer 
to go to la)ndon for £oO, whil*h is accepted .subject to a 
call being made at Ouildford on tluw wuy, here is no 
contract ; but if the fir.st party as.sent to this, hero is an 
ugreement not dep(*udent upon the original offer, but 
on the awepbinco of the counter-proposal {d), 

(a) [1893] I Q. B. 256. 

(Jt) V. CaruardiHt (18.33), 4 B. i: Ad. 621 ; Uar/oio t, 

HarriMH (1858), I E.& K. 295. 

(<f) JkutOH V. Great Northern liaiL Co, (1855), 5 £, & B. 860 ; Xr 
Blani^ke t. Great Northern Rail, Co, (1866), 1 C. P. 1). 286. 

(<#) Hyde T. Wrench (1810), 3 Betv. 334. 
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It is not always the jmrty who makes the hrst over- 
ture w'ho is the *pft)poser. For instance, a trach'snian 
a<lvertises that ifp has a cheap lot of ^oods for sale ; 
he is not the proposer niakin<^ an ort(‘r for a contract of 
sale, He is hut holding himself out as ready to consider 
offers made to him. So when a company issues its 
prospectus, and asks for applicati(nis for shari's, it is 
very seldom that the company “o words the prospectus 
as to make it a prop»><al to tin* )>nhlic -it is u^ually hut 
an advertiseimmt that the company is ready to consider 
offers ; the apjdication for '«ihare' is th(‘n the proposal ; 
the allotment is the acceptance. The fjU(‘.stion is 
almost entirel;^ one of fact, and must dejamd for its 
solution on tin* circmnstam'es of each case(e). 

An agre(*ment will he- hinding when the proposal has 
*l)cen definitely accepted, even though the parties 
conhunplute that tin* c(»ntra<‘t shall he afterwards dtawn 
up in a formal shape ( /'). If there is a simple accept- 
ance of an oifer, a<;com|»anied hy a statenumt that the 
acceptor desires that tin* otfer should he put into soino 
more formal shup(*, the mere reference to such ii desire 
will not make the agreement already arrived at unen- 
forceable ; hut if the agreement is made suhjWrt to 
conditions s{»ecifi(Ml, then until tho^o conditions are 
accepted there i? no contract (// ). If the contract is said 
to be contained in correspondence, the whole of the letters 
must be looked at to see if the parties have got beyond 
mere negotiation and have concluded an agreement (h). 

(_«?) See and contrut Great XorthtrA Had. Ok t. WUbatn (1S74), 
L. R. 9 C. P. 16, and Carlill v. Car hoi te S,aoke Hall Co,^ [itiW] 
1 Q. B. 256. 

(/) Bolton Partner$ v. Lambert (1689), 41 Ch. D. 295. 

(jf) Croodey v. Mayeock (1874), 18 Kq. 181. 

(A) Humy ▼. Horne- Payne (1879), 4 App. Cm. 311. 
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An unaccepted proposal will not affect the rights of 
the parties*, nor will a more menftil* acceptance, un- 
cominunicated to the propser (i) ; hut the proposer 
may waive notification by specifying a particular ilct 
which ho will agree to take as notice of acceptance — 
if th(! person making -the offer expressly or im- 
pliedly intimates in his offer that it will suffice to act on 
the offer, so acting will be a sufficient acceptance (1‘). 

An acceptance may be tacit if of such nature that it 
can be coiiminnicated to the proposer ; an illustration 
of this is the cas«‘ of a p(»rson who buys a ticket from a 
railway company containing words that the passenger 
agrees to take it subject to conditions on the back or in 
the time-taldo books of the company. If the jury is 
Hatisfied that the passenger had rea'^onable notice of the 
conditions, the acceptance of the ticket will be deemed 
to be a tacit acc(*ptance of the conditions as part of the 
contract (/). 

A [troposal, if the mo«le of acceptanc(! is sjx^cified, is 
not properly a(!cepted, unless it is accepted in t\nf pre- 
scribed manner — if the offerer sriy you must reply 
by w'iro in twenty-four hours, he cannot be bound by 
any acceptance not conforming to this direction. 

A proposal may be withdniwn at any timt before 
acceptance; thus, a bid at an auction ‘is not binding 
till accepted by the full of the hammer (m) ; but for 
such withdrawal to be effectual the revocation must be 

(t) JiroqdfH V. Mi^trvpiUitan JiaiL To. (1877), 2 App. Ca«. 666, at 
|)p. 691, 692. 

(i) CarlUl v. Smoke BiUl Co., [I89»] 1 Q. B., at p. 270. 

(0 Parker r. StuUk Hutera Pail. Co. (1877), 2 C. P. 1). 416 J 
JloaderfOH v. StrreiUkm (1875), L. B. 2 H. L. Sc. 470 : Bichardum r. 
/Awa/w,(1894] A.C.217. 

(«•) Payne v. Care (1789), 3 T. R, 148. 
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oomniunicatod to the other party (/i). Il’, when tin* 
offer is made, th« proposer »ays that he will keep the 
offer open for a cortaiii time, he may n(*vcrth(*les.s revoke 
his proposjil before the expiration of the time, if he has 
received no consideration for the promist* to keep his 
offer open (o), and if he (*ommunicates his revoctition 
before the other party aceepts{ ft). When the proposal 
is made by |)ost, and whenever the eiren instances are 
such that, uccordiii;; to the ordinary ways «)f mankiml, 
the post mi<rht la^ used a** a m(‘ans of communicating 
the acceptance* of an off(*r, the a(*c<‘|>tan(*c is complete as 
soon as it is posted, and neither ac<*(*ptiinc(? nor proposal 
(tan be revoked *arter that timeby), A revocation cannot 
take place after the acco[»taneo ha** In'en duly posted (/y), 
although it may not havi* arrived (r). or may never 
Arrive (.<) ; and to la* of any avail the revocation of a 
[iroposal must reach the acceptor before ht* posls or 
telegraphs his acceptance (//). The acceptor, by posting 
the letter, has put it out of his control, and done an 
extraieous act which clenches the matti*r, and shows 
beyond all doubt that each side is bound (t). In this 
connection the cases of Adaim v. lAmlnAl (a) and 
Byrm v. Van Ttenhoi'en t.r) are in ]>oint. In the 
• 

(nO Byrne v, Vat^ Tienhwen (1880), 5 C. I*. 1). 314 ; Str/rniton v. 
MoLean (1880), 6 1^. B. D. :m. 

. ((*) Routlf.dge v. Grant (1828), 1 Bing. <>.'#3 ; Ihckenton t. J)od4lt 
(1876), 2 Cb. ll. m. 

ijr) Byrne t. Van Tienhaeen, inpra. 

(j) Henthorn y. Frtuer^ f.t8»2] 2 (U>. 27, 

(r) Bfinlop Y. Higyint (1866). 1 11. L. Cft«. 381 ; Harrii Ca$e 
(1872), L, K. 7 Cb. 587 ; Byrne v. Van Tienhown, tupra ; i^venton v, 
JUaLran, tupra. 

(«) UouMthald Fire Insnranee Co, y. Grant (1P79), 4 Kx. D. 216. 

(0 Lord Blackburk in Bntgden y. MetmpolUan Jlait. Co. 
(1877), 2 App. C«ti. 666, 601. 

(R) (1818), I B. A AU. 68K (*) Snpra, 
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former, A. wrote, on SoptcMiiber 2n(l, offering to sell 
wool ttt a price, and asking for an cryiwer in course of 
post ; the letter being misdirected, rt«ched only on the 
7th ; the answer, an acceptance, was sent at once, and 
came on the Dth, but the wool had been sold on the 
8th. It was held that the buyers could recover for 
non-delivery of the wool. In Bjfrne v. Van Tienhoveuy 
defendants offered goods for sale to the plaintiffs on 
October 1st ; on the Jlth the letter arrived, and was 
accepted by wire at once. On the 8th, the defendants 
hatl writt(‘n withdrawing the offer, and this was received 
on the 20th. The witlidrawal was held to be too late. 
Lindlkv, d., said : “It has b<‘en urged that a state of 
mind not notified cannot be regarded in dealings 
between man and man, and that an uncommunicated 
revocation is, for all piaudical purposes, and in point of 
law, no revocation at all.” This view the lt*arned judge 
adopted. 

Tli(‘ propo.‘*al may lapse oth(‘rwise than by revocation 
— e.f/,, hy lapse of a specified time, by lapse ^ of a 
reasonable time (y), or by death of the proposer or 
acceptor before acceptance. 

(ii) Considfiratios. 

This has been defined as “some righ!, interest, profit, 
or Iwnefit accruing to the one party, or .some forbear- 
ance, detriment, loss, or tesponsibility given, suffered, 
or undertaken by the other ”(^). It is divisible into 
txeruted, or executory^ and or present. Executed 
consideration exi.sts in (c.y.) the following case ; when 

(y) Btmtgete Hotel Co. v. MoMejwre (1866), h. JJ. 1 Ex, 109. 

(e) CHrrie t. Miea (1876), h. R. 10 Ex., at p. 162. 
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A. aji^ree» to sell a jiorse to B.. and iininnliiitely t^ikes^ 
the money and ^iye.s the hors<* ; hut B. s ooiisidenition 
is executory if ho is to pay the money at a future tim<'. 
In eitlier case there is a present <*oiisl<h‘ration. A |m8t 
consideration exists when a promiM* is inad(‘ to }‘ay ior 
services already gratuitously reuderc'd, in resjKs-t ol 
which no legal liability was incurred hy the party 
henefited. Such a promise, altlujugh if fuav h«* l»as(‘d 
u{)on u moral ohligation, i'j not hinding. Sir \\ illiam 
Anson lays down the following general rules us to 
consideration : 

1. It is neces^jry to the validity of t‘Very contract not 

under seal. 

2. Itnecd'not be ad(‘<piute to the promis<‘, hut must 
j he of some value in tin* eye of the law. 

3. It inu.st he legal. 

4. It must not he past {/>). 

1. That there miiNt Ik* xiuie consideration to support 
even aVrithm contract, unless the contract he under seal 
or of record, i.s a principle of our law, for AV /o/</e porto 
non oritur aHio. This was clearly expressed in tin* case 
of Ttann v. Jhu^s (cj. U might seem at lir-'t glmua* 
that bills* of exchange and similar instruments are 
exceptions, but such is not the ease; hy the custom of 
merchants, these iin|K)rt considerution i.(., considera- 
tion is presumed, hut, as iKftween immediate parties, this 
presumption may bo rebutted. If the contract l>e one 
ill restraint of trade, though uinler wal, consideration is 
required {d). 

ib) luw of Contract* (l2Ui ca.), 90. 

(<?) (1778). 7 T. K. m 
(d) bee jntxt, p, 24. 

M.L. 
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2. Onco consideration is proved, adequacy is not 
important: the contract may be in consideration of £10 
or £100, or of 10^. The contract may be enforced, if 
the promise is “ either for the benefit of the defendant, 
or to the trouble or prejudice of the plaintiff” (e). 
“ The ade(|uacy of the consideration is for the parties to 
consider at the time of making the agreement, not for 
the court when it is sought to be enforced ” (/). But 
the consideration must exist, and be real. A mere 
pretence of it will not suffice. Thus work done, how- 
ever little, would suffice as consideration for a sum of 
money, however great ; but gratitude >vguld not support 
n promis<% any more than w'ould blood relationship. 

Thu.s, the following are sufficient to support a con- 
tract: Payment of money, compromise of an actioq, 
giving U[) a claim which has been hone.stly made, though 
in fact the claim is one which could not have been 
enforced (<j). Inconvenience sustained at the request 
of one party may be good consideration — e.r/., the 
constant sniffing at a smoke ball (4). A forbearance to 
sue on request will be good considemtion, though there 
be no binding contract not to sue (i), 

The following are examplos of agreements which are 
bad not on the ground of inadequacy,^but of non-exist- 
ence of consideration : A promise founded on moral 
obligation alone (k ) ; a promise to do what the promisee 
can legally demand already ; but if a third party asks a 

(c) Com. Dig, Action on the Cam in Amnmpsit, B. 1. 

CO Blackbdbn, J., in Jtoltm v. Maiden (1874), L. B. 9 Q. B., at 
p. 57. 

(g) Mite* Y. Itew Zealand Atfard Mate Ca, (1886), 8S Ch, D, 266. 

(A) CarlUl t . CarMic Smtk* Ball Co,^ [1898] 1 Q, B, S56. 

(i) CVwirA T. //*«/<»»• (1887), 19 Q. B. 1). 341. 

(A) JSaittmd T. Kenffm (1840), 1 1 A. A E. 446. * 
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contractor to carry out his contract, this irtay he ^ood 
consideratioQ as Between the cont motor and the third 
party. Thus, in Shiuiwell v. Shadtcell (I), an uncle 
offered an annuity to hi> nephew if he would carry out 
a previously arran^y^eti engagement with A. B., and 
fulrilment of the latter was held enough to suj>[>ort the 
uncle's promise. Payment of a smaller amount cannot 
alone bo consideration for discharge from an agreement 
to pay a larger anioimt (in). Jn FtHth'n v. Ftrr (a), a 
debtor agreed to pay a judgment debt by a part pay- 
ment down, the remainder by in-'taliiuuits, the creditor 
meanwhile agreeing not to proceed with his legal 
rejnedies. The Houk^ of Lords held that the debtor 
gave no consideration, as he could have been made to 
do what he did inde|K*mlentiy of his later promise; 
tliough hud a bill of exchange- been given, this would 
have probably amounted to goo<i consideration {o) ; 
and clearly if the smaller sum had been, by agreement, 
paid before the full payment liecume due. In view of 
this it* may be ditKcult at first sight to find the con- 
sideration for a composition with creditors, hut it 
exists in the mutual surrender by the creditors of their 
individual claims, and notjn the payment of a smaller 
sum for a*greater^(yj). 

The rule in equity as to adequacy of consideration is 
the same as at law, but equity is always on the look out 
to defeat fraud, undue influence, etc., ami in many 

(0 (1050), 9 C. B. (N.S.) 159. 

(*x) Cumber v. Wane (1721), 1 Sm. L. C, (lltli etl.) 331 
(*) (18M), 0 App. Cm. 605. 

(<»> Siim t. (1046), 15 Jr. W. 23 ; JUidder J^ridgM 
iim\ 97 <?b. 1). 406. 

(f) &«e4 V. Ckeesawn, 2 B. It Ad. 328. 



20 General View of the Law of. Contracts. 


cases inadequacy of con'll deration js very material to a 
proper decision. 

ii. Th(^ je;(ulity of the consideration will he dealt with 
heluw under the general head of Contracts which the 
Liw will not enforce. 

4. The consi<leration must not he pa.'^t. “ A mere 
voluntary courtesy ” is not sufficient to support a sul)- 
seqiK*nt promisi* p/). Thu-s the jjiere existence of an 
antecedent de!)t is not sufficient valiuihle consideration 
for a security given hy th(‘ debtor (r). But if there is 
an express or implied agreemejit to gi\e time for })ay- 
nient, or if the creditor in fact forheai's to sin* on tin* 
faith of the security, even for some imlefinite time, such 
giving of time or forhearanee will constilnite sufficient 
consideration. SiHUirities .so given will tlu'refore seldoip 
he impeachable for want of consideration in case.s wh(‘re 
the fact of their ex(‘cution has been communicated to 
the creditor, and lu^ has not immediately sued the 
debtor (.v). 

Tin? following appear to ho exceptions to the gen(?ral 
rule : (i) it is said that a [)ast consideration will he 
enough, if it has been given at the reque.st of the person 
making the suhs^'quent prowise— c.o., if A. requests B. 
to do certain work for him, and somy time afterwards 
says, ** You shall have £10 for that,” the consideration, 
though past, is good {/) ; (ii) where a party originally 

(g) See notes to Lamnleigh r. liraithwaUe (1616), 1 Sm. L. C. 
(lUh cd.) 141. 

(r) The law ia otherwise with respect to bills of exchange. See 
p. 316. 

(») Wignn v. Etigluh and Seottith Atfurance At$ociation, [ISOilJ 
1 Oh. 291. 

(0 Possibly this is no exception to the general role : » pronaise lo 
|)ay may be implied, nud the «10 may be evidence of whm would be 
the pmper sum {Strwarf v. Casey, [1892] 1 Ch. 116). 
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r«K*eived benefit Iroiii the oonsideration, but some law 
Statute of Limitations) prevents the ^iver of the 
eonsideration from enforcing his rights, a promise by 
the party who received the consideration to perform his 
contract will bo considered good («). 

Contracts which the Law will not Enforce. 

Many agreements are unenforceable ; ^ome are merely 
t'mlahle or subject to repudiation at tin* option of one 
of the }>arties. Such are contracts obtiiiUMl by fraud, 
which may in certain cases b(‘ set asid(‘ by tlu' j>arty 
<lefraud(‘d (.r). * Other contracts are absoluhdy void, 
/.c., th(‘y are altogether destitute of any legal effect. 
The latter class includes llletfdl contracts or such as 
having all the pro[M*r characteristics of a contract, the 
court will not (mforce, either because they offend 
against public policy, or becans(‘ some statute forbids, 
their enforcement. It is important to bear in mind 
that foid contracts are not necc'^sarily illegal, and that 
illegal contract.s arc not necessarily criminal. When 
the contract is ilhijal the court will of its own motion 
refuse to enforce it, even though tlui illegality has not 
been pleinled by the defenSant ('//). 

The presunn)tlon i.s in favour of validity, ami every 
contract is considered valid unless it falls within some 
of the classes mentioned below ; if there is any serious 
doubt, the court inclines rather towanls sujjporting 
than towards upsetting an agreement. Tins is especially 

(s) Flight T, Heed (186.1), 1 H. k C. 708. Formerly onder thn 
rale wi infAot, on coming of age, might gir« a valid promim; to pay 
hia old debta. Hat now nee the Infant*’ K^ief Act, 1871, p. .11. 

(j?) See post, p. art. 

(y) SeoU T. Br0Wl^, [1892] 2 Q. B. 721. 
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the case as regards contracts whjch are attacked ns 
being contrary to public policy — such as it is 
deemed impolitic to recognise. At one time the 
tendency was to avoid many agreements on this ground, 
but the modern tendency is the reverse. The limits of 
the doctrine of public policy have now been settled by 
the House ot Lords in the case of Jaiuon v. Driefontein 
(. onsolidated Mines^ lAmited (r). A judge is not at 
liberty to declare a contract to he contrary to public 
policy merely l)ecaiise in his view it is inexpedient. 
The class ot prohibited contracts must be treated as 
defined and ascertained, and no court cjin invent a new 
head ot public j)olicy. “It is always an unsafe and 
treacherous ground of legal decision” («),• In Printum 
and Axmerical Co, v, Sampson (A), Jessel, MJL, S4ii(i, 
“You have this paramount })olicy to consider— that 
you are not lightly to interfere with the freedom of 
contract.” 

The common law rule is, Kv turpi causa non oritur 
actio, A contract for an object in itself innocent may 
be void if an illegal or immoral purpose is intended. 
Thus in Cannan v. lirpre (e), plaintiff lent defendant 
money to pay for losses on, illegal stock transactions, 
and Abbott, C.J., said, “It is impossible to say that 
the making such payment is not an unlawful act ; and 
if it be unlawful in one man to pay, how can it be 
lawful for another to furnish him wifch the means of 
payment?” So where a brougham was supplied to 
a prostitute, and the evidence showed that the payment 
to be made was not to depend upon amounts earned,. 

(«) [1903] A. C, 484. 

(«) Jper Lord lUVEY, at p. 500. 

( b ) (1876), 19 Eq, 463. (tr) (I8i9), 8 B. 179. 



CONTBAOTS WHICH THE LaW WlLt NOT ENFORCE. 2.^ 


yet that the lender knew of the immoral object with 
which the carritfge* was hired, the court declared the 
contract illegal (V/). Amongst contracts recognised by 
the common law to be illegal are : agreements of 
an immoral nature [e.y., a promise of marriage made 
by a person who is already married to the knowledge 
of the promisee cannot in general be enforced after the 
death of the spouse (e)], agreements to commit a crime 
or a civil wrong, contracts for the srfle of pul)lic offices, 
trading with an en.emy (/), contracts impeding justice 
taking money to stifle a prosecution (V/),] and 
contracts in fraud of the Revenue. Marriage brokage 
contracts are illegal, whether the object is to bring 
about a marriage with a }«irticnlar person, or to intro- 
^duce a number of persons with a view to marriage with 
one of them (A). Certain contracts in restraint of trade 
and contracts involving maintenance or chaun>erty are 
also unlawful. 

Contracts in liestraint of Trade . — A contract in 
restraint of trade is one wliicli restricts a person from 
freely exercising his trade or profession. Where the 
restraint is not general, it may be limited in one or 
more ways, as by prohibiling the exercise of a trade for 
a definite time’, or within a certain radius, or with 
particular persons. Thus, a covenant not to exercise 
the trade of a baker within the parish of St. Andrew's, 
Holbom, for five years, is limited as to space and time. 

(d) Pearce r. Brt*oki (1866), L. R. 1 Ex. 213. 

(r) WUmn T. CanUef, [1908] 1 K. B. 729. 

CO Pott* T. Bell (1800), 8 T. R. 618. 

(^) William* T. Ba^l^ (1866), L. R. 1 H. L. 200. 

(4) Hermann r. Charleeworth, [1906] 2 K. B. 123. 
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A contract in general restraint is one which prohibits 
the exercise of a trade throughout the kingdom, and 
such a contract was formerly regarded as ipso facto void. 
This distinction cannot now bo considered as universally 
applicabb', but the law will not permit any one to restrain 
a person from doing what his own interest and the public 
welfare r<'(|uire that he should do (/). However, the 
changed conditions of modern commerce have involved 
corresponding chaiiges in the views of judges as to what 
is, and what is not, contrary to the ])ublic interest, and 
accordingly in a very sp<‘cial ease* a restraint unlimited 
in area or unrestricted as to time will^ be uphold (/•). 
The true test is whether, in view of all the facts, the 
restraint imposed is n‘asonable and necessary for the 
protection of the party intended to be benefited, ant^ 
then, if not otherwis<‘ injurious to the public int(*rest, it 
will be valid (/•). All contracts in restraint of trade, 
even though under seal, re()uire consid(Tation to support 
tlu'm {H'), It is for the judge, and not the jiii^, to 
decide as to the r(‘asona})leness of the contract (1), 

The terms of these agreements are divisible, and, if 
readily separable, those which may be carried out arc 
not deprived of effect by thos4‘ which are illegal (m), 

A contract in restraint of track' is p^irt of tlie good- 
will of a business, and for this reason is treated as 
assignable in tlie absence of any special provision to the 
contrary; it accordingly passes with the goodwill so as to 

(*) Best, C.J., in Ifower v. Axhford (1826), 3 Binjf. 326. 

(fc) NordrnfrUy. AWf«/<'/t6W.,[1894]A.C.5,36; Undtrrvmi. 
SoH V. 1 Cb. 300; flay>ie» v. Dtman, [1899] 2Ch. 18. 

{kV) See T.flry>M>W#(1711), 1 Sm.L. C. (llth ed.),atp, 421. 

(0 Ditwden iitul Pooh, Limited v. Pmtk^ [1904] I K. B. 45. 

(w) Price r. Green (1847), 16 M. A W. 346 ; Bainee t. Gear^ 
(1887), 35 Ch. D. 154 ; Baker t. Jhdgecoch (1888), 89 Ch. D. 620. 
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enable the purchaser to enforce the contract in his own 
name («). If a*contract of service is repudiated on the 
part of the master hy the wrongful dismissal of the 
servant, the latter is no longer bound hy a clause 
restrictive of his right to trade (»>). 

Contraefi* involrhu^ Maintenam'e ov Champertt /, — 
Maintenance “ is wlien one officiously intermeddles in a 
suit depending in any court, which no way belongs to 
him, by maintaining or assisting eiilun- ])arty with 
money or otherwise, to prosecute or defend it. Clmm- 
])erty is . . . a bargain by some ]>er9on, with a 

plaintiff or (felondant. to divid(‘ the land or other 
matter sucil for hetw(‘en them, if they prevail at law ; 
whereupon that person, who is called the rhampertee^ 
agrees to carry on the party's suit at his own 
expense ” (/>). Taking a transfer of an interest in 
litigation as security is not chamjx'rty. Moreover, 
maintenance is lawful where ilu' persons maintiduing 
have* a legal (not a mere sentimental) interest in the. 
subject-matter of the action (y). And a f*upply <>f 
funds fairly and o[)enIy, and with an intention partly 
charitable, is not necessyily against the policy of the 
law (r) nor is a contract of indemnity given hy a 

(ft) Jacoby V. Whitmore (18811). 49 L. T. 3:4r>, 

(») General BillpmUny Co, v. Athnron, [1908] 1 (’h. 5117 ; [1909] 
A. C. 118. The compnl'tory winding-up of a conj|jany in ptiuivalent to 
a wrongful dmmiMal (J/r«jrwrr* JiroM., LimiUd v. Mcaruret, [1910] 
2 Ch. 248). 

(v) Cbitty, Contraetti (15th cil.), p. 003 ; and we Tennea de la Iaj, 
Co. Litt, 368 b ; Jtradlavgk v*. Ncwdtyate 11 Q. B. 1). 1. 

(tf) See AnderttU v, JtadcHffe (185H), 28 L. J. Q. B. 32 ; (1800), 
29 L J.Q. B. 128 ; Ham Coomar Condon v. Chunder Canto Movkcrjre 
(1877), 2 App. Cm. 186, 210 ; v. ChurchUl (1889), 40 Ch. D. 481. 

(r) Harru t. Hntco (1886), 17 Q. B. 1). 504 ; Jlabader v. 
ManuM, [1895] 1 Q. B. 339. 
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trader, acting in the legitimate defence of his com* 
inercia! interests ; although under tlio* contract it may 
l)eoome necessary to provide funds for the defence of 
actions (jj). 

He who wrongfully maintains another in litigation 
is liable to an action for damages at the suit of the 
person injured. 

Statutory Provisions. 

(Jontracts forbidd(*n by statutes cannot be enforced, 
whether they are forbidden expressly or impliedly. A 
question frequently arises whether a given act is 
forbidden by a statute or not. One rule has been laid 
down thus : if Parliament affixes a penalty to the 
commi.ssion of a given act, it does not fortid that act 
if the [)enalty is inflicted merely for revenue purposes* 
— penalty for not taking out a licence to sell 
tobacco ({) ; but if the act is forbidden for the protec- 
tion of the public, the contract is illegal (?/). 

The following are ca.ses of contracts made void by 
statute : 

(a) Gamimj and Waaerino Contracts. — By the 
sUitute 8 & y Viet. c. lOU, s. 18, “all contracts or 
agreements, whether by parofe or in writing, by way of 
gaming or wagering, shall be null and void ; and no 
suit shall be brought or maintained in any court of 
law or (Hjuity for recovering any sum of money or 

(0 Bntiik Ca»h and Bared Cmreyen v. Lamaon Store Serf ice 
Co., [liHW] 1 K, B. 1006. 

(0 Johaavn v, llodaon (1809), 11 East, 180. 

(k) For a further test, see Cife v. Boirlanda (f836),2 M.& W. 149, 
in woicb Parke, B., said that if the statute is intended to forbid the 
•ct, the question of revenne nnrpose or nou-reveone tmrpoee coold Rot 
affect the matter. See also Daylesford SyiMieatef.l>(di^ 

[1905] 2 Ch. 624 ; HAifewaa T.^d^r,[1910] A.C.,atpp. 525,588«f 
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valoable thing alleged to be won upon any wager, or 
which shall have 1)een dejxjsited in the hands of any 
person to abide the event on which any wager shall 
have been made.” Securities deposited with a stock- 
broker to secure ];)ayineiit of difterences ” in favour of 
the broker are not witliin these words, and may h»^ 
recovered from the stockbroker (.t) ; hut not money so 
deposited if it has been aj>j)ro[>riated to losses, because 
that is equivalent to a voluntary payment with know- 
ledge of the facts (//). Money deposited with a 
stakeholder to abide the event of a wager may he 
recovered if its return is deinandeil before it has been 
paid over to the winner (c). 

“The essence of gaming and wag(;ring is thaW)ne imrty 
* is to win and the other to lose upon a future ev(‘nt, which 
at the time of the contract is of an uncertain nature— 
that is to say, if the event turns out one way A. vdll lose, 
but if it turns out the other way ho will win ” (:^). To 
mercantile men, the importance of the sUitutc lies in 
the effect it may hav(* on Stock Exchange transactions. 
The law is this, that if when shares an* bought or sold, 
there is a honti tide intention to take or deliver them, 
and to j)ay the price, thoii the contract is good ; but if 
the intention qf both parties is that the purchase or 
sale shall l)e a mere device under cover of which the 
parties gamble in the rise an<l fall of pric<?s, then the 
contract is of a wagering nature, and is had, even 
though it may give the buyer or seller an option to 


(ar) Unireradl Stt*ch Bjrchttnge t. Strai>han, [ISiWf] A. C. 16a. 

(y) Straehan t. Vnivertal Sttwlt Exchange^ [ISttS) 2 Q. 13. 697, 
it) Hampden y. Walsh (1876), I Q. B. I). 189. 

(**) Thacker y. Hatdg (1879). 4 Q. B. 1).. at p, 696, per COTTOSt, 
L.J. ; and see Richard* t.SiareU^ ^ K. B. 296. 
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tlernand tlclivcry or acceptance of the shares (a). A. 
sells stock to B. ; A. has none of the 'particular kind, 
and never intends to ^^et any, nor does B. intend to 
buy them. This is a wager; but if an honest intention 
to buy and s(‘ll exists, the fact that tlio parties after- 
wards change their minds, will not affect the question 
•“-the contract is good. . 

Such contracts are void but not illeiial{h) ; no offence 
is committed in making a wager, l)ut the courts will 
not enforce the contract. Thus it will b(‘ entirely at the 
option of the promisor whether or not he pay the debt ; 
he may do so if ho likes ; if he does, the,moin*y cannot 
be recovered. It would follow from this, that if an 
ag(*nt bo#unployed to make tin* het, the principal can- 
not sot up the statute as a d(‘fenc(‘ to an action by the, 
agent for money paid in rcNpect of a loss ; the agent 
could sue on the implied contract to indemnify him in 
regard to moneys [)roperly expemh'd for his priticipal, 
as there is no violation of the law in paying bets a| the 
request of the principal (c) ; and until the Gaming Act, 
1892 (d), such was the law ; hut now hy that Act it is 
provided that ‘‘ any promise, express or imj»lied, to pay 
any person any sum of nionew paid hy him under or in 
respect of any contract or agreement r(‘udered null and 
void by the [Gaming Act, 1845 (8 & 9 Viet. c. 109)], 
or to pay any .*411 m of money by way of commission, 
fee, reward, or otherwise in respect of any such 

(«) Untet'iml Stttek fJxvJMfige ?, Stravhan [1896] A. C. 166 ; In 
re Girev, [1899] 1 Q. B, 794. 

(i) See Satby v. Fnlttm, [1909] 2 K. B., at p. 227 ; per BUCK- 
LKY, L.J. 

(fl) Jietid T. (1884), 13 Q. B. D. 779. 

(rf) 55 Viet. c. 9. 
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contract, or ot‘ any S(M*vii*e in relation thereto or in 
connection thert?wilh, shall he null and void, and no 
action shall Iw hroujrht or inaintain<‘d to reeover any 
such sum of money.” Ilut this statute does not enahle 
a person who has rer/urd money for hets made hy 
him on behalf of another to retain it (e). 

Negotiable securities given in payment of bets on 
games and horse rac(‘S, or for the repayimmt of money 
knowingly lent for gaming. ar(‘ deemed to have been 
given on an iUtyal consideration ; conscMjuently, as 
between immediate parties they are umMiforceable, but 
holders in du(‘ course may sue u}K)n tlumi ; in otlnu’ 
cases the consideration is merely void {/). Although 
money lent for the purjmse ot' gambling in a foreign 
^country, where the game in (juestion is not illegal, 
to play roulette at Monte t^urlo, may be nujovered by 
action in England ( 7 ) ; if a negotialde instrument 
payable in England be given for the amount advanced, 
the security (and probably th(‘ debt also) will be 
bad [h). 

(b) SiileH and Tradintj Contract a on SniuhvjH. -See 
29 Car. 2 , c. 7 , which foj’l)ids trading in course of th(‘ 
contraefor’s ordinary calling, ami contracts made on 
Sundays in the course of such trade are, with certain 
exceptions, unenforceable. A bill of exchange, pro- 
missory note or cheque dated on (Sunday is good (/). 


(r) D» Maltos X. Benjamin (IS9I), fiS L. Q. IL ‘24H. 

(/) See y Anne, c. 14, a« amended l»y f» & <> Will, 4, c. 41, and jumt. 
ig) Sujtby x . FnUvn, [1909J 2 K. ». 20S. 

(A) MohUs X. OitcH, [lyOT] 1 K. B. 746. 

( 1 ) BtlU of Exchange Act, 1882 (45 ii 46 Viet, c. 61), n . 15. 
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(c) L^emans Act (30 & 31 Viet. c. 29), rentiers void- 
the sale of shares in a joint stock •banking company, 
unless the contract sets forth in writing the numbers of 
the shares as stated in the register of the comj)any. 

(d) Contracts contraveninf/ the Monet/Aenders Actf 
1900.^ — See post, p. 71. 

Eject of lllegaliti/, — As a rule, illegality avoids the 
whole contract ; but if there be an independent ^tipu- 
lation, the exercise of which would not affect the 
agreement as a whole, the illegality of this stipulation 
will not avoid the whole contract. The general rule 
is, that where you cannot sever the illt'gal from the 
legal part, the contract is altogether void ; but, where 
you can sever them, wlndher the illegality be created 
by statute or by the common law, you may reject the' 
bud part and retain the good ” (/•). 

(/an moiK'v paid under an illerpil contract be re- 
covered ? This will depfunl upon whether the contract 
has l)een executed or is still executory, In Tapbr v. 
Bowers (/), Mkllish, L.J., said : “ If money is paid, 
or goods delivered, for an illegal purpose, the person 
who had so paid the money or delivered the goods may 
recover them back before the illegal purpose is* carried 
out ; but if he waits till the illegal purpose is carried 
out, or if he seeks to enforce the illegal transaction, in 
neither case can he maintain the action.” It has been 
decided that he cannot recover if the illegal contract 
has been carried out even partly (m). But the courts 


(by Mr, Jitttic® WlLLKS, in Pickoiing v. lifracvtHbe Rail, Co. 
(ISCS), L K. 3 C, F. 235, at p. 350 ; citeil by Chitty, in Raker f. 
(1888), 89 Ch. D. 630, 622. 

(0 (1876), 1 Q, B. D. 391. 

(w») Rearleji t. Tkomfwn (1890), 24 Q, B. D. 742. 
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take a special view of marriage brokage contracts and 
will order repa)^n5nt of money, even when something 
has been done in part performance of the contract, or 
even when the marriage has taken place (/t). 

Capacity to (’ontract. 

Every person is presumed to have capacity to contract, 
hut there are certain persons wliosi* status, age, or con- 
dition renders them wholly or partly incapable of 
binding themselves by a contract intunts. In- 
capacity must bo [)roved by the party claiming the 
benefit of it, ayd until proved the ordinary presumption 
remains. The incapacity may be such as to make the 
attempted contract null and void, or it may be such ns 
,to render it voidable ; in the latter case the contract 
remains valid until the option to render it invalid is 
exercised by the person entitled to avoid it. 

CONl'RACTS with InFANTS. 

A person under twenty-one years of age is an infant, 
and as the law docs not recognise tractions of a day, a 
person attains his majority at the first instant of the 
day preceding his tweilty-first birthday. Some con- 
tracts cannot be vtdidly made by an infant. By s. 1 of 
the Infants’ Relief Act, 1874 (o), “ all contracts, 
W'hether by specialty or by simple contract, henceforth 
entered into by infants for the repayment of money 
lent or to be lent, or for goods supplied or to be 
enpplied (other than contracts for necessarit^s), and all 
Accounts stated with infants, shall be absolutely void : 

(») Hermann r. Ckarteworth^ [1906] 2 K, B. 123. 

(<») 87* 88 Vlct,c.«2. 
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Provided always, that this enactment shall not invalidate 
any contract into which an infant nih}-t by any existing 
or future statute, or by the rules of common law or 
equity, enter, except such as now by law are voidable.’’ 
This section, it will be observed, applies only to con- 
tracts relating to the sale of ^oods, the loan of money, 
and accounts .stated (p). Jf an infant enters into any 
of these contracts the contract is ab.solutely void for all 
purpo.ses ; even a mortf^aeo of land belongiiif; to an 
infant to .se<*ure advances which the infant has expended 
in biiildin^^ on the land will be set aside (7). 

Th(' l>etti!i^ and Loans (Infants) Act, (r). makes 
absolutely void an agreement by a person after he 
comes of a^e to pay any inoiu'y which in whole or in 
part represent.s, or is agreed to he paid in rc'ipect of, 
any loan which made to an infant is void ; and any 
instrument, ne;ifotiuble or not, given in pursuance of 
such agreement is also ab.solutely void against all 
persons whomsoever. Such agreements are, howev(‘r, 
only avoided in n'spect of money payable under fhem 
on account of .such previous loan and will be valid to 
the extent of any new* advance. 

At common law, an in tant’.^^ contracts were voidable, 
not void (5) ; that is to say, unless the infant repudiated 
them, they were valid and enforceable against him ; he 
could always enforce them himself. The general rule 
seems to have been that if the contract was to be sus- 
tained, the infant must expressly ratify it on reaching 

(//) S€« DutuuiH V. DUoh (18tK)), 44 Ch. I). 211. 

( 7 ) XottinghaiH, dc, BM 'ddimj S(*cidy v. Thurttan^ [1903] A. C. 6 . 

(/•) 65 & flO Viet. c. 4. 

(a) Thin is tiie g«newi opinion. See Pollock on Contracte, 7tb etl., 
pp. 54 d itfj. 
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full age. But there are certain olas-<es of contract wliich 
are deenifnl to he adopted unless the infant expressly 
repudiates them, and that within a rea'^onable time(f) 
of reaching liis majority : wlial amounts to a reasonahlo 
time being in each ease to be determimul on the par- 
ticular factsf//). Tlii< latter group of contracts consists 
of those which are incident to intensts in permanent 
property, and inclnd<‘s contracts of t<‘nancy, partner- 
ship. contract*^ to take "hares ami marriage setthmients. 
An infant who nunains in partm‘r>hip aftt'r attaining 
hi'< majority will be hehl lial)leasa partiuT for d(*bts 
accruing after he come'i of age. “ If he wi"hed,” says 
Best. J., in a similar ca>e, “ to be under>tood as no 
longer continuing a [uirtner, he ought to hav(i notitied 
h to the world” (.r). An infant mav hold shares in a 
company, and if when he hccomes of agi* he does not 
repudiate them, lie will Is* (hauned to have ratified the 
eontraet to purchase, and will Im* liable to he plaeeal on 
the li.st of contrihntori<‘" (/ ). If lie make a lease and 
accept rent after eoming of age(v). or if la* continue 
to oc?cupy under a lean* to), in either caso he will he 
considered to have adopl<‘d the eontraet ; though, Imd 
he wishet^ to do -o, he coulil have avoided the lease (h). 

The common law has, in this relation, been somewhat 
altered by s. 'Ji of the Infant"* Belief .Act, ItiT-t (37 k 
38 Viet. c. tj2), above rcfcrnMl to. Tin's swtion 

(/} Be Illakehj Ordnanct' Ck. I,. R. I Ch. .'il ; and EhbetVg 

Cate (1870), L. R. r, Ch. a02. 

00 JEdu\ir<ig r. f 'artrr^ [18^3] afiu, h marriage wjtllemcnt 
(t) Ooodc V. Wirriinm (1821), 5 R. A Aid. IfiO, IfiO; and ace prr 
liord IlERSCHELL, in Lorell v. y/w wW* ««//;, {185)4 J A. C., at p, till, 
(y) Baylu V. IHnrhy (18Iy), 3 M. A .S. 477, 481. 

(n) 1 Rolle Abr. 731. 

(b) Pfr Gibbs, r.J., in llhmt \\ Bhgg (1818). 8 Taunt, 508 


M.l* 
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provides that “no action shall be J)rought whereby to 
charge any person upon any promise nuido after full 
age to pay any debt contracted during infancy, or upon 
any ratification made after full age of any promise or 
contract made during infancy, whether there shall or 
shall not b<^ any new consideration for such promise 
or ratification after full age.” The effect of this has 
been much considered, hut even yet seems not clearly 
determined. It is not limited to those contracts 
mentioned in s. 1 of the Act (e) ; nor does it, on the 
other hand, affect such contracts as leases, partnerships, 
and agreements to take shares ; to these the old law 
applies, and the infant who desires to get out of 
liability on them mu^t repudiate within a reasonable 
time of attaining his majority. This section of the 
does not make ratification invalid ; what it does is to 
render it imiH)S‘»ible for the creditor to sue the ex-infant 
on the ratified contract ; for purposes of an action 
against him, the ratification is of no avail ; but the 
contract exists, it may be enforced in any w'ay other 
than by action, if way there be ; it may be enforced by 
the infant himself, save that he cannot get an order for 
s|)ecific performance (d). ki the result, however, an 
infant’s rutifie-ation is of little use to the creditor. 

There are tw'o contracts of a nature similar to each 
other, which are allowed to be good even against an 
infant ; if taken ns a whole, the agreement is not so 
much to the detriment of the infant as to render it un- 
fair that he should be bound by it{e ) ; such are contracts 
of apprenticeship and service. The court, if satisfied 

(r) Cojchad v. Mnllh (1868), 3 C. P. 1). 139. 

(rf) Flight X. Bolland (1827), 4 Knw. 298. 

(o) Smith, Flower x, London and y^rth Wettern Roil, Co,^ 
[1894] 2 (1. B., at p. 68. 
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that the contract is reasonable and for the benefit of the 
infant, will enfofce its provisions even against him ( f ) ; 
otherwise it will not (j/). If an infant’s contract of 
service contains unreasonable stipulations in restraint 
of trade and those are severable, the void stipulations 
may be rojected and the operative part of the contract, 
if otherwise unobjectionable, enforced (A). 

An apprentice cannot be sued on bis covenant in the 
deed to serve (/), but a covenant for the juiyimuit of a 
fair and reasonabb* premium may be enforccal a|i;aiast 
him when be conies of aj^e (j) ; and so may a reasonable 
restrictive c.ovenant not to compote in business aftm* the 
cessation of the appreiiticesbip ( /}). 

JSfecemiries . — An infant is bound on bis (ontruet for 
*iK*oessuries, if the price be reasonable (/•), us though be 
were of full age. They include, says Coke (/), “ his 
necessary meat, drink, appand, physic, and such other 
necessaries, and likewise for his good teacbing or 
instruction, whereby bo may profit himself afterwards,” 
Where goods are supplied to an infant they must bo 
suitable to bis condition in life and to bis actual 
requirements at the time of the sale and delivery {k) ; 
and it ’A for the plainti} to prove that the infant w'as 
not sufficiently supplied with simiIar;goods at the times 

(J) Clement* r. Londen and North Wentern Had. (k, (18y4J 2 Q. B. 
482 ; ffreen r. Thomptvn, [I89y] 2 Q. B. 1. 

(jr) De FraHceeeo t. Bamum (1890), 43 Ch. I). IG.'i; 4ft Cb. D.430; 
Corn T. MaUheui*, [1893] I Q. B. 310. 

(A) Bromley v. NmiM, [1909 j 2 K. B. 23.*.. 

(0 GylbeH t. Fletcher (1630), Cio. Car. 179. 

0) Walter y. Eeerard,[\m]2(^,\l.'im. 

(jj) Qadd T. Thompton^ [l^H] I K. B. 304. 

(i) Sal« of Good* A^t, 1893 (66 A 67 Viet. c. 71), 2. 

(0 Co.Utt. 172 a. 

D 2 
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in question (m). But ho cannot bo sued on a bill of 
exchange or promissory note, though* it be given for 
necessaries (n). And though an infant can enter into 
a contract to pay for nec(^ssaries, he cannot be bound 
by a bond with a penalty, even though the consideration 
bo necessaries sup|)lied (o). 

The (piestion whether a given thing is or is not a 
necessary is d(‘terinined as follows : Evidence is given 
— which may include proof that the infant was already 
duly supplied with the thing in question (y>) — and upon 
this the judg(‘ d(‘termines whether the things supplied 
can reasonably be termed necessaries ; if he thinks the 
question open, he leaves the decision to tla* jury ; if he 
has no doubt, he himself decides accordingly {Ih/der v. 
Womlnvell (<f). Tin* circumstances of that ease were 
as follows : The defendant had £500 a y(‘ar, and an 
expectiincy on coming of age, and lived with relations. 
He bought some j(!welled soHtain's, a jewelled silver 
smelling bottle, an antique goblet, and a pair of coral 
ear-rings. The jury found that the solitaires and goblet 
were necessaries, but that the other articles were not, 
It was eventually ludd by the court that the plaintiff 
should have been non-suited^ and the following rules 
w’ero laid down ; (1) That the judge must determine 
whether the case is such as to cast on the vendor the 
onus ot proving the articles to be necessaries within 
the exception, and whether there is sufficient evidence 


(wi) iV<w* V. Inman, [1908] 1 K. B. 1. 

(w) Jh r« Soltj/fioJI, [1891] 1 Ci. B. 413. 

((») «. Kverard, [1891] 2 Q. B. 369. 

( u) Bam 7V(18H4), 13 Q. B. I). 410; Johmtone v. MarJu 
(1887), 19 Q. B. 1). 509 ; the Sale of Goods Act, 1893 (66 k 67 Vkt, 
c. 71), 8.2. V 
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to satisfy that onus. (2) A thiiijj is a nocossary if it is 
requisite that an* infant should have the artiede for the 
purpose of maintaining!: himself in his station. 

The following have been held to he micessjirios : 

Livery for an officer's servant (r) ; 

Horse, when do(‘tor ordered riding exercise (/f) ; 

Goods su[)plied to an infant's wife for her 
support (/). 

The following have Ix'en held not to he necessaries : 

Goods supplied for the purpoM* of trading (u) ; 

Chgars and toh;icco (./■) ; 

Kefreshment t(> an tindergraduate lor entertain- 
ing^ (//)• 

Hecoverif of Money puhl lo/ Jnjanf . — Whether UU 
•infant can recover money [>aid under a contract entered 
into hy him which he either avoids or which y*er se 
is void, depeinL upon circtunstances. In I alenlini v. 
Canali (*), th(‘ contract was partially within s. 1 of the 
Infuats’ Helief Act, 1874 ('M it 88 Viet. e. (>2), ami to 
that extent voitl. The inlaiit had hired a house, and 
had Iwught the furniture in it ; he jtaid part ol the 
price for the furniture, and had occupied the house and 
used thffc furniture for holeral months ; the court held 
that the infant was e.ntitled to have the contract set 
aside ; hut, having used the furnitures he could not 
recover the money already pai<l under the contract. In 

(r) JIafidt r. Slaney (1800), 8 T. It. 678. 

(#) Hart V. Prater (18.87), 1 Jur. 828, 

(0 Turner r. Triehy (1719), 1 Stra. 168. 

(ti) Thornton v. lUingioorth (1824), 2 B. A C. 824. 

(a?) Bryant v. Bichardtan (1866), 14 L. T. (N.8.) 24. It will be 
obeerred that thU is ui ancieot decision. 

(y) Wharton T. Maekcmie (1870), 5 Q. B. GOG. 

(*) (1890), 24 Q. B. a 166. 
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Corpe V. Overton (a), the infant j)!iid the defendant 
money in view of an intended partnership, but the 
partnership was never entered upon, hence the court 
ordered the defendant to return the money. In 
Hamilton v. Vaiujhan-Sherrin Electrical Enyineering 
('o, ib\ an infant shareholder was allowed to recover 
moneys paid on application for the shares and allot- 
ment, but no dividend had ever been paid, nor had 
the shareholder attended or voted at any meeting. 
Stirling, J., said that in d(‘termining whether the 
infant can recover money paid under a repudiated 
contract, the test is to see if the infanj derived any 
real advantage from the contract ; if he did, the money 
cannot be recovered. This accords with the authorities 
— Holmes v. Jiloyi/ (c), wherein it was proved that, 
an infant had occupied premises under a lease which he 
afterwards repudiated. In consequence of such occupa- 
tion the court refused to order the lessor to refund a 
premium already paid by the infant. 

bankruptcy of Infant. — It has never been settled 
whether an infant can be made a bankrupt ; if he can, 
the liability in respect of which the jietition is filed 
must have been incurred for* a necessary, or the debt 
must l>e due under a judgment for an unliquidated 
demand arising otherwise tlian on contract (rf). The 
Court of Bankruptcy may inquire into the validity of 
an alleged debt, and consider the plea of infancy 
although judgment has been obtained (e). 

(n) (1838), 10 Bing. 253. 

(d) [1894] 3 Ch. 589. (r) (1818), 8 Taont. 608. 

(<j) Kic parte Jours (1881), 18 Oh. 1). 109 { WiUUms’ Bankraptcy, 
p.3. 

(0 Ear pa*i9 Smir (1875), L. K. 10 Ch. 378. 
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(’oNTiucf’s WITH Married Women. 

I. Contrarfs Itefore ^farrkt^Je.-■ \i common law tho 
wife was liable to be sued on contracts entered into 
before marriage, but so ;ilso, <luring the coverture, was 
the husband (/). The liability of the Inisband is now 
limited to the extent of any <‘state or property which he 
may at‘quire in right of his wife, and a creditor, seeking 
also to make the husband liable, may sue husband 
and wife jointly upon such contracts ((/). The liability 
ot tlie wile for her ante-nt(f4i<il debts is a personal 
one (A), 

II. Contractu dnrinif d/iirr/to/c. - At common law a 
iinarried woman has no power or capacity to contract, 
so as to sue or be sued, either wit!) or without her 
husband, on her contnu^ts made during coverture. To 
this general rule there w^ere important exceptions — 
e.ff.y I’l) A marrie<l woman could sue jointly with her 
husband on contracts of which, as it was sai<l, she w'as 
the meritorious cause — e.y., on an ugr(;ement in con- 
sideration of her [>ersonal skill, tliat she should cure a 
wound Q), on a promis!t)ry note given to a woman 
payable to her (A), (ii) By the custom of the city of 
London a married w oman may trade as n feme sole, and 
then may sue or be sued in the city courts on matters 

(/) S«) per Lindlet, In Beck ?. Puree (188»), 28 Q. B. D., 
at p. 320. 

(g) Married Women’e Pwpertr Act, 1882 (4S k 46 Viet c. 76), 
m, 14, 16. 

(A) Robinstm r, T^net, [1894J 2 Q. B. 577. 

(i) Bratkford ▼. Buckingham and Wife (1687), Cro. Jac. 77. 

(*) PkiWskirh r. PluekwU (1814), 2 M. k 8. 393. 
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arising out of that trade (/). (iii) According to the 
principles carried out in the Court of Chancer v, property 
which was settled to the separate use of a married 
woman was looked upon as lu‘rs independently of any 
Control of Ian* huslmnd. She could contract freely 
with regard to ^ucii property, hut the contract would 
hind only sucli estate as at the time of contracting 
she was entithal to free from any restraint on 
anticipation (m). 

Legislation has eflect(Ml great changes in tlie law 
relating to marriecl woiiu'ii. and their status is now 
mainly govcrne<l hy the Mariied Womeii^ Pro])erty 
Act, as am('nd<‘d l»y the Act of (o). 


Modem Law Governing the Position of Married Women. 

The Marrieil Women's Property Act, aftects 

thos(' married after January 1st, IHSih and those 
married IxJore that dat(‘ as rc'spects prop(‘rty acquired 
after 1M82. Its main provisions, a-^ supplemented hy 
the Act oi'im, are: 

(i) A married woman shall he capable of acquiring, 
holding, and disposjng (y>) of prop(‘rtv as her 
separate property and of contracting (y), as if 
she Were a feme sole, hut to the extent of her 
separate property only and so as to hind her 
separate estate only (y). 

(0 Heanl y. HHb (ISOO). 2 H. k P. 93. 

(w) JHh V. Fi1:tphhtH (1881), 17 Ch. IL lot. The term “restraint 
on anticipation ’’ is explained p. 42. 

(«) 45 k 46 Viet. c. 7.>. 

(o) 56 & 57 Viet. 0. 63. 

(ji) Section 1 (1). (y) Section 1 (2). 
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(ii) Contracts made after l)t*ceuiber .^tli, 1893, and 

onUTod Info hy a !narrio<l woman otljerwise 
than as a^ent(.'t), are deemed to he with a view 
to her separate estate, both that which she has 
at the time and that which >he may tlxTcafter 
acquire, .so that she may hind her se])arate 
})roperty which slie is |ios.se'»sed of or (mtitlod 
to at the date of tli(‘ (‘ontrac't, and also that 
which sh(* may tlaua'aftio’ acqiiiri*. On such 
contracts she may hav(‘ judenient against her, 
tlioneh at the date of the contract sh(‘ possessed 
no separate propert y ; furl her, the jud;L{inent 
may he enforced against property she may 1)6 
[Mjssessed of after she has ceased to he u 
married woman (/). 

(iii) 8ettlem<*nts irnule. wheth(*r iad’ore or uft('r 

marriage, are not interfered with by the 
Act (a), and restraints on anticipation are 
not affected by it, provided that no restric- 
tion on anticipation in a .settlement of a 
womairs own prop(‘rty mad<‘ by herself shall 
l:a\e any validity against her ante-nuptial 
debt'i (e). 

It must he noticed that there is no nnncdy (mforct^- 
able against the married woman personally ; the debt 
is payable out of her .separaD* <*state only, and only 
then so far a.s .she has property free from restraint on 

CO See^it, p. 142. 

(0 Married Women's Property Ar(. & 157 Viet, c, 63), 

1 . 1 . 

(«) Section ID. 

(f) Ibid.; and see Jay v. JiabiHtm (181K»), 2.5 Q. B. I). 467. 
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anticipation (^), If in fact a married woman contracts 
as agent, her separate estate is not* liilble to answer the 
debt, although the other contracting party does not 
know that she is agent or even that she is a married 
woman (y). 

A judgment against a married woman should properly 
be expressly limited to separate property, not' subject 
to such restraint (.!•), except where the restraint has 
boon imposed on her own property by her own settle- 
ment {:). The death of the husband does not convert 
those limited judgments into judgments u[)on which 
she can be personally called upon to pay {a). Ac- 
cordingly, she cannot be committed upon a judgment 
summons for non* payment (A) ; nor, unless she is trading 
apart from her husl>and, can she bo made l)ankrupt (c) ; 
nor can she commit an act of bankruptcy by non- 
com pliaiice with a bankruptcy notice (d). 

Jh’Mralnt on Anticipation, -~Pro\)erty is constantly 
transferred to trustees upon trust to pay a ntarried 
woman the income thereof, with a proviso that she shall 
not have |)Ower to “anticipate” it, and the effect of this 
proviso is that until the income becomes due, she has 
no power of disposing of it, and cannot makef it subject 

(4f) Sf'ott V. Morley (1888), 20 1^. B. 1). 120 ; Softlaw r. WeUfk, 
[1899] 2 Q. B, 419. 

(y) PaqHiHy JAmited r. Ifeavckrk, [1906] A. C. 148. 

{t) Married Wometi’a Property Act, 1882 (45 & 46 Viet. o. 75), 
8. 19. 

(rt) Re Hernttf [1895] 1 Q. B. 328 ; Softhw v. IKe/cA, tupra. 

(5) Rrayeatt ▼. EarriMon (1886), 17 Q. B. 1). 147. 

(<f) iipMrtejr«»jw#(1879),12Ch.l). 484; Ex parfg CouUen (1888)^ 
20 Q. B. I), 249 ; Married Women’a Property Act, 1882, 8. 1 (5); 

(d) Re Lynee, [189.3] 2 Q. B. 113; Ex parte Han4f(>rd, [1899] 
1 Q. P. 566. 
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to her debts ; hence a judgment creilitor cannot attach 
or otherwise take sVicfi projwrty in exwution. If, how- 
ever, jud^ent is obtained against her at a time when 
the income is due, though not yet jaud over to her, the 
judgment creditor is entitled to take* it in execution ; if 
the judgment has been obtained, and afterwards the 
income becomes duo, he cannot attach it ii> the hands 
of the trustees {e). 

(Contracts with Lunatics and Diujnkkn Pkrsons. 

A contract (except for necessaries) mad(‘ with a })erson 
who is insane ami does not know what he i> doing, will, 
unless advantage has been taken of the lunatic's state, 
or unless the other contnicting party wiis, at tlie date of 
tlfe contract, aware of the lunacy, hold good(/‘) ; in 
other cases it is voidalde. It may in any caw* l)e ratified 
when the lunatic recovers his senses. But a person 
found lunatic by inquisition, so long n.s the impiisition 
rcmainl in force, cannot, even during a lucid interval, 
validly deal with or di.spose of his property (f/). 

A person who enters into a contract when in a state 
of complete drunkenness, so that he does not know 
what he \§ doing, may avoid such contract (A) ; but it 
remains good unless he doe8Mo(<), If the contract is 
for the supply of necessaries at a fair price, in the 
absence of iinfair dealing, it is good (A). 

(0 See IhH^ Sam t. Beriet, [1896] A. C. 174 ; Itditho A’ 
Limited t. GiUey, [1905] A. C. 98. 

(/) Imperial Loan Co, Stone, [1892] 1 (I B. 699. 

(p) In re Walker, [1905] 1 Ch. 160. 

(A) Gore r. Glhem (1846), 18 M. k W. 623. 

(0 MiUtkewn r. Baxter (1878), L. R. 8 Kx. 132. 

(A) Ghrt T. Gihun (1845), 13 M. k W., at p. 027. 
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Contracts with (Jorporatiojis and Companies. 

A Corporation U an artificial person created i)y special 
authority, and endowed with special capacity. It may 
consist of om* person or of many, and in the former ease 
is then known as a corporation sole (/). (.<oke says, ‘*A 
corporation a;I;i;re^^'lte of many is invisible, immortal, and 
rests only in intendnnmt and consideration of the law ; 
it has no soul, neither is it subject to the imbecilities of 
the body.” The individuals eomposino the corporation 
are not liable for it'< debts nor entitled to its property, 
and here will b<* found the main diffevence between it 
and an ordinary partner»hip. The rules of Roman law 
on this point an‘ a[t[)lical)le to English law. >Si (pud 
universifati drhrfnr .CtnonHs non deleto)\ nee <p(od del(rt 
vniversitits ^diundi dthent, but on th(* other hand. Si tpud 
.societafi dehetnr aiiojnlis delwtnr^ et (jiml dehet sodeias 
simjoll dehrnt, 

( 'ompunia (/n), in somo cas(‘s, are nothing but ordinary 
partnerships with peculiar privileges — e.o., the right 
to sue and be sued in tb(‘ name of a public officer ; 
sometimes they are sptvial creations entirely distinct 
from the individuaU conijxving them (n). 

Contrat'tual ( 'apantp. — (Corporations have but a 
limited capacity to contract, depending in each case 
upon the mode of its creation and the purposes for 
which it was constituted. But although the powers of 

(Z) the vicar of a perish. 

(m) Companies )^>vemed by the Companies (Consolidation) Act, 
1908 (8 Kdw. 7, c. 89), are dealt with po»t, pp. 196 et teq. 

(h) See /a re Oeerge Sexeman Co., Limited, [1895] 1 Ch., at p. 685, 
and the opinion delivered in Sahm<*H v. Salomon ^ Co,, [1897] A.C.23. 
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a corporation must be ascertained by reference to its 
constitution, tbesA are sometimes implied. Thus, a 
tradinjn corporation has, in the absence of express 
restriction, power to borrow money for the })iirpos(‘s of 
its business (o). Within tin* limits impoMMl it would 
seem that a corporation has the .-^ame pow(‘r to eontraot, 
subject to the same restrietion> as a natural per.son, and 
that it can act in any matter of business in tin* manner 
in which an in(livi<lual c(mducting the same kind of 
hasine>»s can act (/»). 

In the oJise of companies oovenn'd hy the (’om[)anies 
((.onsolidation) Act, lUOH Etlw. 7, c. no contract 
is j^ood which is not authori'crl by tin* powers ^iven in 
the memorandum of association (*/). A contract made 
in excels of the power> jjjiven to the corporation or 
company is said to lie ultra r/mv. and is invalid. More- 
over, a “ jmlilic *' company cannot commence business 
or horrovN' money until certain re<purements have been 
complied with and the re;:;istrar of companii's has 
certified that the company is entitled to commenco 
biiNiness. Any contract made by the comjKiiiy before 
that date is provisional only, and not binding on the 
company, but it becomes bii^xliiig on tin* granting of the 
certiHcate*J>*). 

As •a rule, a corjKiration must contract under wjal, 
or, at least, through an agent appointed under s<*al («). 
But in many cases, the use of the seal is not essential. 

(w) Oenrral Ay<'tu>n. de. (o. v. Smith, j 3 Ch. 432, 

(/») Breay v. Royal RrititU XurMr^ An$ociation, [1897] 2 Ch, 
272. 

(y) See Athhury Carriage Co. ?. Riche (I87.i), h. K. 7 H. L, 6'>3. 

(r) Coropaoiee (Conwlldatiou) Aot, 1908 (8 Kilwr. 7, c. 69), «. 87. 

(#) ([AwrrA V. Imperial Gan Light Co. (1837), 6 A. At M46. 
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In the case of non-trading corporations importance 
has always been attached to the %fmality of sealing ; 
bnt two classes of contracts have long been recognised 
as not requiring to be under seal. Such contracts are 
(i) those which relate to matters of small importance ; 
and (ii) those which relate to matters of frequent 
occurrence ; in which cases the convenience of dis- 
pensing with the seal amounts almost to a necessity. 
In Lawford v. Billernw/ Rural ('ouunl{l)^ the previous 
decisions were reviewed, and a third important exce[»- 
tion was (‘stablished. AVhen a contract with a cor- 
poration for work or services in respect of matters for 
the doing of which the corporation was created is 
executed, and the corporation has accepted the benefit 
of the work or services, it must pay uf)on a contract 
impli(‘(l from the acts of the corporation, notwitli- 
stunding the absenc<! of a contract under seal. With 
regard to trading societies, all contracts made by them 
within the scope of the business are binding, though 
not under seal, and the power to contract by parol does 
not de}>end upon the magnitude or insignificance of t)ie 
subject-matter, but upon whether or not the contract 
be for a purpose connected with the objects of the 
corporation (a). * 

In some cases, when a contract has been partly 
performed, the absence of seal has been held to be 
no bar to an action ; but it would seem that the part 
performance must l)e of such a nature as would entitle 
a party in equity to a degree of specific performance — 

(0 [1903] 1 K. B. 772. 

(#) Church V, Imperial Gae Liftkt Co. (1837'), 6 A. A E. 846 ; 
Clarke r. Cuckjieli UnUm (1862), 21 L. J. Q/B. 849; of 

IreUuA Cdlicrp Co. r. n’a4dU (1868), L. R. 3 C. B. 468. 
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i.e.^ it must bo inequitable that the party who performs 
should not have what he barfrainod for from the other 
party, and it must be shown that damages would i)e 
inadequate to meet the eaM». As to this,, set' 
montjers Compantf v. Hohertmu (.r) ; Ecrlemut'tca} 
Commissioners v. Merrai {//). 

Agreements not under seal may be made by certain 
corporations in aeoordanee with statutory j)Owers. 

Mode of C out radiwj Inf Heaistered Companies,- 
Companies (Consolidation) Act, 1908 (;), as regards 
companies dealt with by tlu* Act, enacts as follows : 
(i) any contract whicli, if made lM‘tween private per- 
sons, would by law be required to be in w'riting and 
under seal, may be nuule, varied, or discharg(‘d under 
tlio common seal, (ii) If the coniruct, jis between 
private persons, required to be in writing and signed 
by the parties to be charged therewith, it may be made, 
varied, or discharged in writing, and signed by any 
person acting under the express or implied authority of 
the company, (iii) If, as betw’een jirivate persons, the 
contract might be made by parol only, not reduced 
into writing, it may be guide, varied, or discharged 
by parol* by any person acting under the express or 
implied authority of the company (a). The making 
and acceptance of negotiable instruments by a company 
is referred to hereafter, at p. 30il. 

(«) (1H43), 5 M. A (;. 131. 

(y) (1869), L. U. 4 E.v. I6i. 

(i) 8 Edwr. 7, c. 69, «. 76, 

(ic) See 8 A 9 Viet. c. 16, 97. as regards ctaitractn of comjmiiies 

vi^D that statute. 
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Contracts with Bankhi pts. 

A p(Tson who is mado bankrupt is not incapacitated 
from contractin<(, but if while uudischar^onl he obtains 
credit to the extent of or upwards without inform- 
in;^ his intended creditor that he is an undi-ichari^ed 
bankru[)t, he will be lijible to impri-oninent (h). If a 
contract is ent(‘red int(>, and one of the parties is 
adjudicated bankrupt, the ri^dits and liabilities under 
the contract puss to his tru^tee (»•) ; l>ut tln' trustee may 
by disclaimer abandon the contract ((/). Contraifts 
retjuirin^r the pt'rsonal services of the bankrupt cannot 
be enforced l)y the trustee in bankriiptcv against the 
other party unless th(‘ bankru|»t is willinir to render 
the services (c). Tin* rights of the otluu' parlv are : 
(i) to prove tor loss sustaine<l by iion-fiillilineiit of th(‘ 
contract if tin* liability of the bankrupt be of a provable 
nature (/); (ii) in the case of a contract to deliver 
non-specitic goods by instalments, to refuse to deliver 
instalments after the bankru[)tcy Ix'gins iintif he is 
paid for them (//) ; and (iii) he may apply to the court 
to have the contract put an end to, ami the court may 
rescind it on terms that suolj party do pav damages to 
the trustee or prove for damages against the estate, or 
otherwise (/i). 

(//) Bankruptvy Act, 188a (48 & 47 Viet. c. :)2), «. 81. 

(c) Ibid., «. 44 ; this is subject to the exception that if the contract 
be one affecting merely the iwrson of the debtor, to cure, it will not 
paaa the trustee. 

(rf) Ibid., 8. 56. 

(<») Williams' Bankruptcy, 9th ed., p. 220, 

(/) Bankruptcy Act, 1883 (46 A: 47 Viet. c. 7.2), s. 87. 

(g) Willianw’ Hnnkruptcy, 9th ed,, p. 218. 

(A) Bankruptcy Act, 1883 (46 Sl 47 Viet. c. ,•>2), s. 5.*. (5). 
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MlSfELLANKors (’aSES. 

A InirrUter cannot sue for his foes ; nor can a Fcsllow 
of a (!oll<‘go of Physician'S, the Follows of which are 
prohihitetl hy hyelaw from n'covoring at law their 
expenses, charges or fees (/). 

.Ill aUen enemtf is incapacitated daring the continu- 
ance of a war. 

Foreiffn sovereijns and may contract, hut the 

contract cannot lx* enforced against th<*m unless they 
consent ; the same applies to amha'*sadors (/ ). 

Rights and Duties under the Contract. 

The tir.st point to con>ider i' — Who may enjoy the 
rights, and who may he put under liahiliiies on the 
contract? The general rule is ('lear, that only those 
who have* entered into the contract are able to (*nforce 
it or liable under it (/). Thus, if A. agree with H. that 
tJ. is te have £ 100 , cannot compel payment, nor can 
B., by contract with A., himl (j, to do anything. There 
w'as formerly <<01110 doubt as to the prevalence of this 
rule in equity (m), but thi.** doubt has been removed by 
the decisi«in in Eley v. Eoulive (jrorernmmt Security 
Life Assurance Co. (/<). A later case is that ot 
Browne v. La Trinidad {o) ; it a]>pears that an agree- 
ment had been entered into between B. and the trusf<*e 

(0 Medical Act. 1886 (49 & 50 Vkt. c. 4H), C. 

(*) 7 Anne, c. 12. 

(0 Price V. Eiurion (1820), 4 B. A Ad. 433. 

(«) Touche V. MetropolUan Worthoveing Co. (1871), L. R. 6 Ch. 
671. 

(V (1866), L. R. 1 Ex. 88. 

ifi) (1887), .37 Cb. I). 1. 


M.L. 
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of an intended company, i>y which B. was to be 
appointed an irremovable diri*ctor ; \^hen the company 
was. formed, this agreement was said to have been incor- 
porated in on(‘ of the articl(‘s of association, but it was 
held that even if that were so, the articles amounted to 
a contract only between the shareholders as a body, 
and that B. could not sue the company although he was 
himself a shareholder, as he had no agreement with it. 

It might seem that the case of contracts made by an 
agent is an exce[)tion to the rule, but this is not so. An 
agent is ])racti<!ally the principal ; <pu facit pei' alium 
farit per or rather we might say, facit ipse. This is 
dealt with later, pp. 141 el set/. 

But though no contractual obligation can be cast 
upon a person by a contract to which he is a stranger, 
yet a duty may be thrown on him to respect it, and 
interference may subject him to liability (/)). In 
Lwnleif V. (rye {(/) a singer agreed to sing at a par- 
ticular theatre, and the defendant, without legal 
justification or excuse, induced her to break tfio con- 
tract. The majority of the court held that an action 
would lie for procuring a breach of the contract. 
This principle is not limiti^d to contracts of personal 
service (r). The decision in Lnmley v. Qye underwent 
much criticism, especially in the celebrated case of 
Allen v. Flotyl (^) ; hut it must now be taken to have 
been rightly decided (0. To excuse interference the 
justification must exist in fact, and must be founded 

(j>) A» to “trade dispute*,*’ neepott, p. 62. 

(?) (1863), 2 E. dt B. 216. 

(r) Temperttm v. [189.S] 1 Q. B. 716. 

(#) [1898] A. CM. 

(0 r. Leatham, [1901] A. C. 496. 
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on a right equal or 8U|wior to that of the plaintiff. A 
mistaken belief ift such a right, however honest, will not 
exonerate the defendant ; good faith and the absence 
of ill-will are not lawful justifieation or excuse (w). 
If, however, A. should sell the same cdiattel to B. 
and then to B. would clearly h(‘ entitled to put all 
legitimate pressure on A. to deliver the chatk*! to him, 
though this would involve a bn^ach of the contract with 
0. But the justification need not lx* founded on the 
personal rights of the dclVmdant ; it may arise from u 
duty which he owes to another. No satisfactory defini- 
tion of what will constitute suftici(M)t justification is 
possilde, and each case must he decided on its facts. 
The court will, however, havt‘ regard to the nature of 
the contract broken ; the position of the parties to it ; 
the grounds for the breach ; the means employed to 
f>rocure it ; the redation of tin; person who procures the 
breach to the person who breaks the contract ; and the 
object in procuring the breach (.r). It is no excuse for 
preventing a person from obUiining or holding employ- 
ment that it is done to compel payment of a debt iy). 
In what cases it may be wrongful (apart from con- 
spiracy) to induce a [lersoii not to makr contracts with 
another, cannot be said to be very ehuir. It obviously 
cannot Ix^ wrongful, for the puiqiOM* of obtaining a 
personas custom, to induce him not to deal with another, 
as this is an ordinary incident of legitimate trade com* 
petition. But it is submitted that a gnituitous inter- 
ference on the part of an individual with the intention 

(») Reed V. Friendly Society of StonemuMone, [1902] 2 K. U. 782. 

(#) Glamoryam Coal Co. w. South Walre Minert' Federation^ 

8 ^ B. 645, per Bombk, L.J., at p. 574 ; affirmed, [im] A. C, m. 

(y) Oiblau r. FatiomU^ etc. Unio*^ [1^3] ^ 600. 
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of injuring a person by preventing others from con- 
tracting with him would be an actfonuble wrong if 
damage resulted ( :). 

Irade Dispufe.^i . — By s. of the Trade Disputes Act, 
1906 (a), an act done by a person in contemplation or 
furtherance of a trade dispute (h) shall not be action- 
able on the ground only that it induces some other 
person to break a contract of em})loy!nent. This 
stiitutory prottM.!tion only extends to cases where there 
is a trade dispute (A), either actual, impending or pro- 
bable ; and if the act comjdained of he accompanied 
by threats or violence, the old common law liability 
remains untouched (c). But no action of tort will lie 
against a trn<le union (d). 

Assi(jnmen( of a Couftw'L — in many ca^^es th(* con- 
tract may l)e assigned, and then its rights and duties 
go with it accordingly. Smrh assignment or devolution 
may take place by operation of law, or by act of partie'^. 
Amongst assignments by operation of law may he men- 
tioned the assignment of a bankrupt’s contracts to his 
trustee, of a deceased's contracts to his personal repre- 
sentative (e), and of coveiKMits running with the land 
and the reversion, in dealing with an assignment by 
act of party the assignment of rights and the assignment 
of duties must be separately considered. 

(z) See Quinn v. Lfntham, tnpra ; anti r/. Allen v. Flood, tupra. 
See also per Uomer, L.J., in (HbUin v. Xattonnl, etc. Union, tupra. 

(«) « Kdw. 7, c. 47. 

The expression “ trade dispute” is defined by i. 6 (3) of the Act. 

(<?) Conu'ap y. Wade, [1909] A. C. 506. 

(rf) 6 Kilw. 7. c. 47, 8. 4. 

{e) These are exclusive of sncb as relate to purely personal serrices, 
rights, and liabilities (liajrter y. Burjield (1747), 2 Str. 1266). 



Assignment of Rights. 


53 


• • 

Assignment of Rights. 

Equitable As&ifjnmeut^. ~(V)urt.« of‘ wjuity always 
;(avp efRft to assigniiuMit-- ol‘ and othor c’hosos 

in action (/), and an as>i;i[nincnt tor valuable consider- 
ation is coin{)l<‘tc in equity a> lietwcen tin* assignor 
and assignee without the assent ot", or notice' to, the 
debtor. An eejuitalde assignment may he cn*ated by 
any words which show an intention to transfer the 
benefit of the subject-mat tm*. It “may lx* couched in 
the language of command. Jt may be a courU^ous 
request. It may assume the form of mere permission. 
The language is immaterial if the meaning is plain. 
All that is neces?<iry is that the di'btor should be given 
fo understand that th(‘ d(d»t has been made over by the 
creditor to .some third person. If the debtor ignores 
such a notice he does .so at his jK*ril. If the assign- 
ment be for value, and communicate^l to the third 
persoil, it cannot' be revokt'd by the creditor, or safely 
disregarded by tin* debtor’’ (o). An assignment which 
doe.s not comply witli the recjuiremeiits of the dudicature 
Act, 1873 (o^), may l>e a ^ood equiUible assignment. 

• 

Atnyumentsu umler tiu' Judicature Act. — At com- 
mon law this could tjiko place only with the assent 
of the debtor, or in accordance with the law 


(/*) A choMe in action in a penwiual right o( (troperty wbirh can only 
^ enforced by action— as opposed to a Whmc in po$tru$inn^ ri*., a thing 
in actual phynicat pomeMion. Thus a debt, shares in a com^ny, and 
righto of action ariaing ont of contract or tort, are ail cboaes in action. 

(^) WUiiam lirandU t. Dunlop Rubber Co., A. C., at p. 462, 

per Lord MACNAOHTfcN. 

iSt) Infra. 
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merchant (A). So, unless the contract were one of 
a negotiable character (see post, p. 57), the right 
given by it could not be assigned ; to transfer the 
right a new contract of a trilateral nature — frequently 
implied — was required, the result being a change of 
creditors. This may be styled a novation of the 
original contract. Now by the Judicature Act, 187 J, 
s. 25 (6), it is provided that a debt or other legal 
chose in action may be assigned so as to entitle the 
assignee to sue in his own name, if (i) the assignment 
is absolute, and not by way of charge ; (ii) the assign- 
ment is in writing ; (iii) notice in wrjting has been 
given to the debtor. 

The assignment is subject to any rights of third 
parties, or to counter-rights of the debtor {e.p., set-off), 
or, a.«« it is expressed, is subject to equities ” which 
would have been entitled to priority over the right of 
the assignee before the passing of the Act. 

An absolute assignment of debts by way of mortgage 
with a proviso for redemption is within the kmefit of 
the sub-section, whether made to secure a Hxed and 
definite sum or a fiuctuating balance of account (?), 
Future debts may be assign f^^l, but an undefined {.x)rtion 
of future debts cannot be so dealt with (A). The 
question whether an ascertained part of a debt ctin be 
assigned is the subject of conflicting decisions, and 
must await settlement by the Court of Appeal ; but 


(A) See remarks of Martin, B., Id Lttertidge v. Broadbei»t (185»), 
4 U. fc N. 60S, 610. 

(0 Durkam Brtttken v. BoherUion, [18»8] 1 Q. B. 766 ; Hughes tr. 
Pump Hirtm Hitd [ia02] 2 K. B. 100. 

(A) Jeues v. Humphreys^ [1902] 1 K. B. 10. 
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part of a judjjrnont iUht cannot be iHsi^ed so as to 
give the a8signeo*a right to issue execution (/). 

In Torkimjton v. Mmjee (m) the meaning of the term 
legal chose in action ” caim* up for discussion. It 
was hold that the benetit of a contract for tlie sale of an 
interest in property could be assigned so as to entitle 
the assignee to su<* in his own name for a subsequent 
breach of the contract to s<*l] ; but that the assignee 
could not sue unless his assignor was in a position to 
<lo so. Probably the expression includes all choses in 
action which were formerly treatetl as assignable by a 
Court of Equity. The sub-section must* however, bo 
read with some limitations, and it apparently would not 
apply to a right to sue for damages in tort (a). “The 
^ection relates to procedure only. It does not enlarge 
the class of chos(‘s in action, tln‘ assignability of 
which wjLs previously n'cognised (*ither at law or in 
equity” (o). 

Contracts involving personal contidence or ability 
cannot be assigned so as to shilt the burden ot the 
obligation. An artist cannot assign the benefit of a 
contract to paint a portrait because be cannot compel 

0 

• 

(0 Se« Furjitcr v, Jtakrr, [1910] 2 K. 11, 6H6 ; Skij>pfr and 
Tucker t. Ualloway, [ItflOj 2 K. U. 0,iO. 

(w) [1902] 2 K. B. 127 ; revertssl on af»peiil without decidinff th« 
point of law, the Court of ApfHjal holdinjf there wiw no breach of 
contract by the defendant, [1903J I K. B. 614. 

,(ji) Daicenn v. Great Nartkem and (Hly Itad. Ca.^ [1905] 1 K. B, 
260. The right to recover conqieuiiaii<»n under the l.iandM ClaUMM 
Consolidation Act, 1845 (S & 9 Vict.c. 18), i* a legal chose in action 
capable of asagninent and not a claim to damages for a wrongful act 

(o) Per Co»ENS*Habdy, LJ^ in Toikurnt v, Aisoaiated Partland 
Cement ManufactHrers, [1902] 2 K. B., at p. 676. See alao per Lord 
Lutdlkt, S. C., [1903] A. C., at p. 424. 
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the contractee to accept the work of any other artist, 
whether better or worse. In a contract for the sale 
of future ^oo(is on credit, the buyer cannot substitute 
the credit of his as‘<i^nee ; nor can any contract be 
assigned so as to impose on either [)arty a burden 
exceeding that which he contracte<! to bear. In such 
cases, however, the assignment is good between assignor 
and assignee, but any action must be brought in the 
name of the as.sigHor, and he must be ready and willing 
to perform himself all personal obligations (y*). But 
even a contract for the sal(‘ of goods may be so j>ersonal 
in its nature us not to be capable of assignment (7). 

Transfers of policies of insurance, shares in com- 
panies, debentures, etc., both a^ to the rights and 
duties thereunder, arc dealt with specially by Acts of 
Parliament and Articles of Association. 

Assi<jum(‘nt of I >nf lex, — A person cannot assign his 
obligation to perform a contract of any kind so as to 
shift from himself the liability for non-perforifianco, 
although he may in many cas(‘s perform by the act of 
another. The exceptions to this are mainly .•statutory, 
but in case of contracts conc(‘rning land, certain lia- 
bilities run with the land — /.c., bind the owurt- for the 
time beiiig. But th<‘ person to whom performance is 
due may consent to a novation creating a new contract 
under which the original contractor gets his release 
and the liability of another is substituted. 

(y) Tolhuut T. A*ti)eiated Cement Affnitifarturers, 

[1902] 2 K. B. 660 ; on »ppe#l, [1901} A. C. 414. The llo\iwe ot 
affirmed the deeiwou ot Uve Covkrt Appeat on ]Lhc simple gronnd 
upon ttie Ivne conslmlm ot l\ie coulract it was intended to be 
nmigntble. 

(}) JCemp Y. jRaertflman, [1906] 2 K. B, 604. 
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A distinction mint be ilruvvn between assignability 
and negotiability* Negotiability imj)lies (i) that th(‘ 
contract may be passed IVoin hand to hand without 
notice of the transfer to tln‘ party umler liability ; 
(ii) that the bona tide transfenM* for value of a nego- 
tiable instrument hohls it free from any defects in title 
which might have affected the prior hoMer, and not 
subject to ecpiities. The law on this siil)j<H;t is dealt 
with in the chapter on “NKtioriAULK Inhtiu’MENTs.” 

Peufohmanck ok a ('ontkact. 

Parti(‘s to tht* contract ha\e. on tli(‘ one hand, the 
right to have the confra<’t perforineti, and, on the other, 
are obliged to j)erform. Performance should Ih* com- 
[)k*te, and according to the real effect of the agreement 
— c.y., an agreement to pay a sum of money is not 
|K*rformed by mere readine'*'* to pay, the debtor must 
go to his creditor and offer to pay (r). Where no time 
for performance is tixed. there is an im[»lied under- 
taking that the ])erformance shall he completed within 
a reasonable time, liaving regard to the circumstances 
of the particular case. Performances may lx* waived, 
and anotker method of performance substituted by 
mutual assent, in which case, if the creditor gets what 
he bargains for, the new performance is a satisfaction 
of the old contract. Thus, if a cre<iitor agn‘es to accej»t 
services for money and the services are actually 
rendered, the old contract has been diticharged by 
accord and satisfaction (^). A new contract, if made 

(ryCo. Litt n. 340 ; Cranley v. /frliary (1813), 2 M. A S. 120. 

(#) There roost be consideretbo for the new arrongemeat 5 there- 
fore, a ptoroise to pajr a smaller sum instead of a larger, is not good 
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and accepted in discharge of the old liability, may, even 
if unperformed, he a good accord and satisfaction, the 
creditor having his remedy for breach of the substituted 
contract (<). 

To an action for non-performance there are various 
defences, but these, as a rule, arise out pf circumstances 
which are sufficient to avoid the arrangement, and will 
therefore be dealt with under “Termination of the 
Contract ” — e,g., impossibility. But set-off not of such 
a nature. That is a right on the part of a defendant to 
avail himself of a debt due to him from the plaintiff in 
extinction or reduction of the claijn in the action, and 
so to avoid the consequences of non-performance. 
Only liquidated demands can be set-off, and the debts 
must be due between the same parties and in the sai^e 
right ; claims, however, that cannot be raised by way of 
set-off may generally be made the subject of a counter- 
claim. Such questions belong rather to the law of 
procedure than of contract. 

Payment. 

This may be defined as the performance of a contract 
by delivery of money or of some negotiable instrument. 
It may be of two kinds — either absolute or conditional 
— e.g., A. owes B. £20, he may pay this in gold, or by 
bill ; if B. takes the gold or the bill in payment, this is 
full satisfaction ; if he takes the bill subject to its being 
honoured at maturity, this is conditional payment {«). 

gatiRfaction. See ante, p, 19. As to this subject, see Comyns’ Pig. 
Accord. (B.) 4 j Qood v. Cheennan (1819), 2 B. & Ad. 336. * 

(0 Hall T. Fhwkton (1851), 16 Q. B. 1039. 

(«) Rohins&n v. Read (1829), 9 B. & C. 465. 
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Method of Payment and Tender , — A debtor is bound 
to seek his creditor (a’), and cannot claim to take time 
until demand has been made. This, of course, may be 
Taried by special agreement, and then, in addition to 
the demand, the debtor is entitled to an allowance of a 
reasonable time to enable him to fetch the money (y). 
When payment is made, the whole amount should be 
tendered ( 2 ), and without any objectionable conditions, 
A debtor who is always ready to pay and actually 
nlfers to do so in effect performs his contract, so that 
tender is a defence to an action if the money is brought 
into court. A .tender may, however, be made under 
protest^ so as to reserve any right of the debtor to 
dispute the amount (a). The amount must be tendered 
iij a manner consistent with the Coinage Act^ 1870 (6), 
in accordance wjth which the following is legal tender 
— (i) gold coins, which have been issued by the Mint, up 
to any ainount ; (ii) silver coins not over forty shillings ; 
(iii) copper coins not over one shilling. By the Act 
3 & 4* Will. 4, c. 98, s. G, Bank of England notes are 
legal tender for all sums above five pounds, if the notes 
are payable on demand to bearer, so long as the bank 
ahall continue to pay such* notes in legal coin. But 
Bank of England notes are not legal tender in Ire- 
land (c) or in Scotland (d), though their circulation in 
those countries is not prohibited. Country notes are 


(«) Feuard v. (1866), 34 L. J. C. P. 126. 

(y) Maitey v. Sladen (1869), L. R. 4 Ex. 13. 

(*) Dimn, Iv. Clarke (1847), 6 C. B. 365 ; Cotton v. Goodwin 
<1841), 7 M. & W. 147. 

(а) Scott V. Uxbridge Rail, Co, (1866), L, R. 1 C. P, 696 ; Greens 

umav. Sutcliffe^ fl892] 1 Ch. 1. • 

(б) 33 Viet. c. 10, 8. 4. 

Ip) 8 & 9 Viet. c. 37, f. 6. (i) 8 & 9 Viet c. 38, g. 16. 
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good tender only with the assent of the creditor, and 
payment in country notes is treated on the same footing 
as payment in bills or notes in general (e). Further, 
the exact amount must he produced, as a creditor 
cannot be compelled to give change (/). But in all the 
above examples the creditor may waive his strict rights, 
and on slight evidence uncontradicted by other hicts 
the courts would probably infer that he had done so — 
e.g,^ a debtor offered to pay in country notes ; the creditor 
objected on the ground of insufficiency of amount only ; 
it was held that here the creditor waived his right as to 
the quality of the tender (^). Again, though the debtor 
must actually produce the money, if the creditor says, 
“ Do not produce it ; I will not take it if you do,” the 
tender will be good (A). b 

If payment be made in accordance with the direction 
of the creditor, the debtor will not be liable if the 
money be lost, or if there be any want of formality in 
the method indicated — e.g.^ a creditor sometimes^directs 
his debtor to pay into a certain bank ; if after the pay- 
ment the bank fails, the debtor is discharged as fully as 
if he had paid the money into the hands of the creditor 
himself (i). But the debto/ should be careful to carry 
out strictly the directions given ; thus, if asked to send 
by post, he should not send by commissionaire 
Again, where the debtor gives an order on a third 
person to pay to the creditor, the payment is complete 


(e) Lichfield Union v, Greene (1867), 1 H. & N. 884. 
(/) Robinson v. Cooh (1816), 6 Taunt. 336. 

0?) Pol glass T. Oliver (1831), 2 Cr. & J. 15. 

(A) Douglas v. Patrioh (1789), 3 T. R. 683. 

(i) Eyles V. Ellis (1827), 4 Bing. 112. 

(A) HawUm v. Rntt (1793), Peake, 186. 
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if the creditor, without consulting the debtor, arrange 
special terms with thh third party, and in consequence 
loses the money (1). The following are examples of 
payments which are good, though not made in the 
usual way : money paid by consent of the creditor for 
his benefit by the debtor (m) ; payment in goods 
according to agreement (n) . 

A payment is made, and must be accepted, according 
to the wish of the payer (o), and if money be sent upon 
express terms, the creditor will, in the absence of strong 
evidence, be estopped from denying the terms upon 
which it has been paid. In Da^ v. McLea ( jo), a creditor 
received a cheque “ in full of all demands,” and 
accepted it “ on account,” and it was urged that he was 
estopped from denying it to be a full payment, but the 
court held that the question was one of fact, and that 
no presumption of law existed hostile to the creditor. 

Payment hy Bill or Note . — Apart from agreement 
the creditor cannot be compelled to take, nor the debtor 
to draw or accept, a negotiable instrument in payment. 
If a bill or note is taken, then in the absence of stipu- 
lation such payment is presumed to be conditional, and 
if the in^rument is not taken up, the original liability 

(0 Smith V. Ferraiul (1827), 7 B. k C. 19, 24. 

(w) Waller v. Andrews (1837), 3 M. & W. 312, 318. 

( 7 O Cannan v. Wood (1836), 2 M. & W. 465, 467 ; bat see the Truck 
Acts, 1831 — 1896, as regards workmen. 

((j) See remarks of the judges in Croft v. Lumley, 6 K.& B. 648, 
680, which, however, relate more particularly to appropriation of 
payments. 

(jp) (1889), 22 Q. B. D. 610. Cf. lUracluind Punamohand v. 
Temple, [19li] 2 K. B. 330, where an amount less than the debt paid 
by a third person was held to discharge it. 
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revives (q) ; while, if the bill is met, the payment relates 
back to the time when it was ^ivrni (r). If a buyer 
offers cash, but the vendor prefers a bill, the payment is 
absolute, and all right of action upon the original con- 
sideration goes and the vendor must sue on the bill (s). 
If, owing to the negligence of the creditor, the negotiable 
instrument becomes valueless, the payment is treated as 
an absolute payment — e.g.^ if a holder indorses a bill to 
his creditor by way of payment, and when the bill is 
dishonoured, the creditor fails to give proper notices 
of dishonour, and thereby releases the drawer and in- 
dorsers {t). If a bill which has been received by way 
of conditional payment (e.g.^ for the price of goods) is 
dishonoured, the creditor may sue for the price, but 
the bill must be in his hands at the commencement of 
the action, otherwise the debtor might have to pay twice 
over(w). 

Who may Pay. — It is the duty of the debtor to pay, 
but a third party may do so for him. In this latter case, 
the debtor should either give his authorisation or ratifi- 
cation (a'), though either may be implied from the facts. 
Until such affirmation by the debtor, the money may be 
repaid to the payer, and •then the original debtor’s 
liability does not cease (y). 

(g) If the debtor after giving a bill commits an act of bankruptcy, 
the original debt revives, though the bill has not yet matured {He Baatz, 
[1897] 2 Q. B. 80). 

(r) Marreco v. JRichardson, [1908] 2 K, B., at p. 693 : per FAB« 
WELL, L.J. 

(s) Cnwa^ee v. Tliompeon, 6 Moo. P. C. 165. 

(t) Bridget v. Beri'y (1810), 3 Taunt. 130. 

(«) Price V. Price (1846), 16 M. & W. 232 ; Davis v. Reilly^ 
[1898] 1 Q. B. 1. 

(se) Simpson v, Eggington (1866), 10‘Ex. 846, 847. 

(y) Walter v. Jam^s (1871), L. It. 6 Ex. 124. 
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To whom Payment may he Made. — The payment 
should be made t(f th^ creditor, and if there are several 
joint creditors, then to any one of them. If one of 
several joint creditors collusively with the debtor forgives 
the debt, the release may be set aside by the court. 

.Payments may be made to the creditor’s agent, if 
made (i) in and according to the usual course of busi- 
ness {z)^ and (ii) before the principal gives notice that 
he requires payment to bo made to himself (a). In the 
latter case payment can be made to the agent only when 
he has a lien on the goods — e.y., to a factor, in which 
case payment to the principal is of itself no defence to 
an action by the agent(5). The following are examples 
of decisions on payments : 

To a factor — good (c). 

To a broker — bad (d). 

To a person sitting in an office and apparently having 
charge of the business — good (e). 

To an auctioneer— it depends upon the conditions (/). 

To a* solicitor producing a deed having the receipt for 
the consideration money in it or indorsed on . it, 
and executed or signed by the person entitled to 
give a receipt — good (g). 

(z) Saundergoft v. Bdl (1830i 2 C. A M. 304 ; Catterall v. Hindle 
(1867), L. li. 2 C. P. 186. 

(») Gardiner v. Davis (1826), 2 C. A P. 49. 

(t) Willmiiig V. Millington (1788), 1 H. Bl, 81 ; Robinson v. Rutter 
(1866), 4 E. & B. 964. 

(c) DHnkwater v, Goodwin (1776). Cowp. 251 ; Fish v. Kempton 
(1849), 7 C. B. 687. 

(4) Baring y. Coi^rie (1819), 2 B. & Aid. 137 ; Montagu v. Formed. 
".ISOSj 2 (J. B., at p. 356. 

{e) Barrett v. Deare (1828), M, & M. 200. 

(/) Sykes v. Giles (1839), 5 M. ic W, 645. 

Conveyancing and Law of Property Act, 1881 (44 k 46 Viet, 
c. 41), 9. 66 : and see Day y.^fVindunch FSquitahle Building Society 
(1889), 40 Ch. D. 491. 
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To trustees— good, if receipt in writing is ob- 
tained (A). 

Appropriation of Payments . — If a debtor owes more 
than one debt to a creditor, and makes a payment 
insufficient to satisfy the whole, the money is appro- 
priated as follows : 

1. To whichever debt the debtor desires, provided he 

exercises his option at the time of payment ; 

2. If be does not elect, the creditor may do so at any 

time ; 

3. If there be a current account between the parties 

the presumption is that payments have been 
appropriated to the items in order of date ; but 
the presumption may be rebutted (i). 

“ There is an established maxim of law that, when 
money is paid, it is to be applied according to the 
expressed will of the payer, not of the receiver. If the 
party to whom the money is offered does not agree to 
apply it according to the expressed will of the party 
offering it, he must refuse it, and stand upon the rights 
which the law gives him ” {k). The appropriation may 
be by word or by conduct— e.//., if the debtor owes two 
debts, one of £30 and another of £37 10s., and pays 
the latter sum, it will be presumed that the latter 
is the debt intended to be paid (/). 

The creditor may appropriate when the debtor has 
not done so, but the debtor must first have had 

{h) Trustee Act, 1898 (66 & 57 Viet c. 63), 8. 20. 

(t) The Jifecca, [1897] A. C. 286 ; Claytim's Case (1816), 1 Mer. 
586, 608. 

(Ji) Campbbll, C.J., in Croft v. Zuwley (1858), 6 E. & B. 648. 
j (J) Marryatts v. White (1817), 2 Stark. 101. 
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an opportunity of fleeting ; so if a debtor’s money 
come to a creditor’s hands, the right of the latter to 
apply it to a particular debt will arise only after 
tbe former has had knowledge of the circumstances (m). 
The creditor’s appropriation is revocable till communi- 
cated : so if he enter a payment to a certain debt, 
he can afterwards alter this, unless he has disclosfMi 
the account (?<)• “ If the debtor does not appro])riate 

it, the creditor has a right to do so to any debt he 
pleases, and that not only at the instant of payment, 
but up to the very last moment ” (o). He may even 
appropriate when being examined as a witness in an 
action brought by him against the debtor (p). There is 
in this respect no difference between a specialty and 
a, simple contract debt, and if both exist the creditor 
may appropriate to either. If there is a real debt, the 
creditor may appropriate the payment to it, though the 
right of action be gone — a debt barred by the 
Statute, of Limitations (^). The creditor must, however, 
have some legal or equitable claim, though it may not 
be enforceable by action ; he cannot appropriate a 
payment to a demand arising out of a contract for- 
bidden by^^ law (r), nor do(fs his right to appropriate 
remain after a judgment which does not give effect 
to it(5j. 

(w) Waller ?. Lacy (1840), 1 M. Jc G. 64. 

(») Simon v. Ingham (1823), 2 B. & C. 65. 

(o) Blackburn, J., in City Discount Co. v. McLean (1874), J,. H. 
9 C. P. 692, 700 ; The Mecca, supra. 

{p) Seymour v. Pickett, [1905] 1 K. B. 715. 

( 2 ) Mills V. Fowhes (1839), 5 Bing. N. C. 455. 

(r) Lamprell v. Guardians of Sillericay Union (1878), 3 Ex. I). 
283, 307 ; Wright v. Laing (1824), 3 B. & C. 165. 

(s) Smith V. Betty, [1903] 2 K. B. 317. 


H.L. 
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Where there is an account purrent between the 
parties — a banking account — the general rule is 
that payments extinguish the earlier items of debt (t), 
“ If there is nothing to show a contrary intention, the 
items of credit must be appropriated to the items of 
debit in order of date ” (a). This, however, is but a 
presumption, and it may be rebutted by evidence 
showing a contrary intention (.r). A particular mode 
of dealing, and more especially any stipulation between 
the parties, may entirely vary the case ” (y). To 
avoid the general rule all that is required is to break 
the account and open a new one — make two or more 
accounts instead of the one general and current (c). 

As against his cestui que trust a trustee who has 
mixed trust money with his own moneys in his baiikii?g 
account may not set up the rule in Clayton's Case^ and 
it will be presumed that in drawing from the bank he 
drew on his own and not on the trust money (a) ; but 
the ordinary rule must be applied as betw(^en two 
cestuis que trust, both of whose funds have been paid in 
and partly drawn out of his bank by the trustee {h). 

Receipts , — A receipt is the best evidence of payment, 
but it is not the only evidence, nor is it, unless under 

(0 Clayton's Case (1816), 1 Mer. 585, 608 ; Bodcnhavi v. Purohas 
(1819), 2 B, & Aid. 39. 

(w) BLA.CKBUBN, J., in City Discount Co. v. McLean (1874), L. R. 
9 C. F. 692, 701. ^ 

(a?) See Beeley v. Lloyfs Bank, [1910] 1 Oh. 648, where the 
evidence was held to be sii^cient to rebut the presumption in the case 
of an ordinary banking account, although no fresh account had been 
opened. 

(i/) Heimiker v. Wigg (1869), L. R. 4 Q. B. 792'; lie Ilallett (1S80), 
13 Ch. 1). 696. ^ ^ V 

(s) Remarks of Lord Sblbobne. In re Sherry (1884), 25 Ch. J). 
692. 

(a) Be Halktt's Estate (1880), 13 Ch. D. 696. 

(i) Re Stenning, [1895] 2 Ch. 433. 
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seal, conclusive iij favour of the payer — its effect 
may be rebutted by evidence ; it may be upset by 
proof of error. It has been questioned (in cases of 
tender) whether or not a receipt can be demanded as of 
right (c), but the decisions under earlier statutes may 
not now apply, as by the Stamp Act, 1891 (54 & 
55 Viet. c. 39), ss. 101 — 103, the duty of stamping i^ 
primarily thrown on the creditor ; this renders him 
liable to a penalty if he refuses to give a receipt, or 
gives one improperly stamped, and it seems that 
demanding the performance of a statutory duty ought 
not to invalidate a tender. 

Bight to Interest. 

•There is no implication at common law of an agree- 
ment . to pay interest, except in the case of certain 
commercial instruments — bills of exchange (d). 
Thus, for example, interest will not, in the absence of 
agreement, be allowed on the following : a guarantee (^), 
an account stated for goods sold ( /). But there are 
exceptions to the role, for in the following cases interest 
— i.e.^ simple interest (compound interest is never 
allowed, unless by express or implied contract (y) ) — is 
chargeable : 

(1) Where there is an express or implied agree- 
ment ; 

(0 lavig V. Meade r (1824), 1 C. & P. 257 ; JUckardson v. Jackson 
(1841), 8 M. & W. 298. 

(d) The Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s, 57, now 
regalates this. 

, (0 Harey.Jlickard.iimO),7Bing.25i. 

(/) Chalie V. Luke of York (1806), 6 Ksp. 46. Aliter^ apparently 
for money lent {Blaney y, Ilendric/ts (1771), 2 W. BI. 761). 

(g) Fergutson r. Fyfe (1841), 8 C. & F. 121. 



68 Genebal View of the Law of Contracts. 

(2) Where the usage of trade a|lo\^'s it ; 

(3) On money due on awards and payable on a 

certain day and properly demanded (Ji ) ; 

(4) On a bond with a penalty (/) ; 

(5) As against the principal debtor, on money paid 

by a surety (k) ; 

(6) Upon money obtained by fraud and retained by 

fraud (1 ) ; 

(7) By statute 3 & 4 Will. 4, c. 42, s. 28, interest at 

the current rate may be allowed by way of 
damages on all debts or sums certain payable 
at a certain time by virtue of a written instru- 
ment ; or if payable otherwise from the date of 
a written demand for payment giving notice 
that interest will be claimed from the date of 
demand until paymenl. The “sum certain 
payable ” must be one which is due absolutely 
and in all events to the creditor (m). If 
interest is given under this section, the rate 
is usually 5 per cent, per annum ; but this is 
not invariable (n). 

(8) On a judgment debt interest runs at 4 per cent. 

until the judgment is satisfied (o). ,, 


(Ji) Johnson v, Dnnant (1819), 4 C, k P. 327 ; Pinhorn v. 
Tuokington (1811), 3 Camp. 468. 

(*) Hogan v. Page^ 1 B. & P. 3.87 ; Cameron v. Smith (1819), 
2 B. & Aid., at p. 308. 

(jfc) Petre v. Dmcombe (1861), 20 L. J. Q. B. 242. 

(0 Johnson Y. Rex, [1904] A. C. 817. 

(w) London, ChMham and Dover Rail. Co. v. South Eastern Rail. 
Co., [1893] A. C. 429. 

(«) See remarks of Kekewich, .1., in London, Chatham and Dover 
Rail. Co. V. South Eastern Rail. Co., [1892] 1 Ch. 129 ; and see per 
Lindley, L.J., at p. 133. 

( 0 ) 1 &2 Vict.c. 110,g. 17. 
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(9) When by Act of Parliament it is provided that 
interest* sftall be payable. The Bills of 
Exchange Act, 1882 (45 & 46 Viet. c. 61), for 
instance, provides that interest from time of 
maturity, or (in the case of a bill payable on 
demand) from date of presentment for pay- 
ment, shall be payable by the party liable on 
a dishonoured bill (jt>). 

Though money owing to a person be wrongfully 
withheld, interest cannot he recovered unless the party 
to whom the money is due brings his case within one 
of the exceptions above named. 

Money-lenders Ai% 1900. — Since the abolition of the 
usury laws, interest may be legally charged at any rate 
ilgreed upon by the parties to a contract. But under 
the Money-lenders Act, 1900 (y), the transactions of a 
money-lender may be reopened by the court if the 
interest or charges are excessive and the transaction 
is haneh and unconscionable, or such that a court of 
equity would give relief. In such cases the court may, 
having regard to the risk and all the circumstances, 
adjudge what sum is fairly due for }>rincipal, interest, 
and chaises, and relieve Ihe borrower or his surety 
from payment of the excess (r). The Act only applies 
to a person whose business is that of money-lending, or 
who in any way holds himself out as carrying on that 
business ; it does not affect the transactions of pawn- 
brokers, bankers and others, nor the contract of a 
person making a loan in the course of and for the 

(/)) Section 67, 

(?) 63&64 Vict.c. 61. 

(r) Section 1. 
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purposes of a business not having for its primary object 
the lending of money (s). ' ‘ 

After considerable conflict of judicial opinion, the 
case of Samuel v. Nevchold (C, in tlie, House of Lords, 
has finally settled upon what principles the Act is to 
be construed, anji to what cases its remedial provisions 
apply. It undoubtedly extends to cases in which a 
court of equity would not formerly have granted relief. 
The policy of the Act was to enable the court to prevent 
oppression, leaving it in the discretion of the court to 
weigh each case upon its own merits, and to look behind 
a class of contracts which peculiarly lend themselves to 
an abuse of power. Excessive interest (without any 
other element of unfairness, over-reaching or coercion) 
may of itself be evidence that the bargain is harsh and 
unconscionable, and, if established, the onus is thrown 
upon the money-lender to prove any facts which may 
justify his apparently excessive charges. 

A money-lender must be registered in his own or 
usual trade name, and carry on business in the "regis- 
tered name and at the registered address (?/). The 
“ usual trade name ” must not be one assumed for the 
first time for the purpose of registration, and partner- 
ships must be registered in the names of the iildividuals 
who constitute them (.r). It is always a question of 
fact at what place the business is carried on, and the 
Act does not mean that every step and every incident 
)f every piece of the money-lending business must be 

(0 Section 6. See, for example, Litchfield t. Breyfut^ [1906] 

K. B. 684. 

(0 [1906] A. C. 461. 

(m), Section 2. 

(<r) Whiteman v. Sadler, [1910] A. C. 514. 
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transacted at the registered office. Thus, the money 
may be handed over* and the security perfected at the 
house of the borrower, if the business is really con- 
trolled and directed at the registered address (y). 

Contracts by a money-lender who has not registered 
his name under the Act, or contracts made in some 
other name than that which has been registered, are 
illegal (z). In such cases repayment of the loan cannot 
be enforced, and any security given for it must be 
restored, the borrower being a person whom the Act 
was designed to protect, and therefore entitled to recover, 
notwithstanding the illegality of the transaction (-;). 
If the security is valid, the transaction cannot bo 
opened as against a ^ona fide assignee for value without 
notice (a) ; but if the security is invalid, such an 
assignee is in no better position than the money- 
lender (A). 

Breach of Contract. 

2'otal Breach. — Upon breach of contract there is 
always a right of action for damages, and though no 
actual damage can be proved, nominal damages will be 
given. If the contract as <4 xchole is broken, the injured 
party has*several remedies : (i) he may treat the breach 
as a discharge, refuse to perform his part, and resist 
successfully any action brought upon the contract ; 
(ii) he may bring a claim for damages either by an 
action of his own, or by way of counterclaim in an 

(y) Kirkwood v. [1910] A. C. 614. 

(z) Victorian Dayletford Syndicate^ Limited t. Dott, [1906] 2 Ch. 
624 ; Bonnard v. Dott, [1906] 1 Ch. 740. 

(a) Section 2 (6), 

(b) Be Rohinton, [1910] 2 Ch. 761. 
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action brought against him hy the other party ; (iii) he 
may, it’ he has performed any part et’ the agreement, 
bring an action for an amount equivalent to the work 
done : this is called suing on a quantum meruit, and 
the claim should be coextensive with the work done (c) ; 
(iv) in certain cases he may bring an action for specific 
performance. 

Partial Breach. — If the non-performance goes only 
to a part of the contract, the rights of the injured party 
are much more difficult to determine. If the non- 
performance of a particular portion of a contract be so 
far of the essence of the contract as to imply a virtual 
failure of the consideration, then the injured party will 
be discharged from further performance on his part ; 
otherwise he must seek his remedy in damages for the 
particular breach (</). “The rule of law . . . is 
that, where there is a contract in which there arc two 
parties, each side having to do something. ... If 
you see that the fiiilure to perform one part of k goes 
to the root of the contract, goes to the foundation of the 
whole, it is a good defence to say, ‘ I am not going to 
perform my part of it.’ . . . But Mr. Cohen con- 
tended that whenever there was a breach of a, material 
part of the contract, it necessarily went to the root of 
the matter. I cannot agree with that at all ” {e). • 

. Frequently it happens that the contract is easily 
divisible into various stipulations — e.g.^ to deliver cargo 

(c) Farntworth v. Garrard (1807), 1 Camp. 38; PlancU v. 
CWJ«r» (1831), 8 Bing. 14. . 

1871) ^ Pordage v. Cole (1669), 1 Wm. Saund. 648 (ed. 

(fl) Lord Blaokbukn in Mertey Steel and Iron Co. v. JViavlor 
(1884), 9 App.Ca8. 4.34,443. • > u ywr 
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at certain stated intervals, on March 1st, April 1st, and 
so on, in which case, in the event of breach of one of 
them, the general rule is that the remedy must be by 
action. If, however, th(^ parties expressly agree that 
breach ot a single term shall entitle the other party to 
treat the contract as abandoned, the general rule is 
inapplicable (/). And if a party shows by his acts, or 
otherwise, an intention not any longer to be bound by 
his contract, this gives the other a right to refuse further 
performance, though, so far, one term only has been 
broken. “ The real matter for consideration is, whether 
the acts or conduct of the one do or do not amount to 
an intimation of an intention to abandon and altogether 
to refuse performance of the contract ” (<j). Thus, 
plaintiff agreed to buy of defendants some iron, to be 
delivered in two instalments, net cash within a fortnight 
of delivery ; after delivery, and when the first payment 
was due, plaintitf refused to pay, urging a set-off for 
late delivery : — Held, that this did not exhibit an inten- 
tion to break the entire contract, so as to justify the 
defendant’s refusal to continue performance ; his remedy 
was in damages for breach of contract (A). The House 
of Lords approved the principle in Mersey Steel and 
Iron Co, v. Naylor (i). 

If the broken stipulation is quite independent of the 
remainder of the contract, or if the agreement of the 
one party is made in consideration of the agreement 

(/) Cutter V. Powell (1807), 2 Sm. L. C. 1. 

(^) Lord Coleridge in Freeth v. Burr (1874), L. R, 9 C. P. 208, 
218 . 

(4) Freeth v. Burr, supra ; see also Withers v. Bcynolds (1819), 

2 B. & Ad. 882 ; Simpson v. Crippin (1873), L. R. 8 Q. B. 14 ; and 
of, Honoh T. Muller (1881), 7 Q. B. 1). 92. 

(0 (1884),9 App. Cas. 434. 
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(and not of the performance) of the other party, the 
only remedy is in cross action^ f(tr damages. The 
modern tendency is against such a construction of the 
contract, but even in recent times cases of the kind are 
to be found (^). Thus, if A. agrees to build B. a house, 
payment to be made on January 1st, and the payment 
is not made, A. may sue B,, but he cannot refuse to 
build. 

In some cases the contract will include subsidiary 
'promises^ amongst which may be mentioned warranties. 
These are dealt with later in the treatment of the con- 
tract of sale(/), and also in connection with marine 
insurance (m). The difficulty is to determine whether 
a certain stipulation amounts to a condition, or to a 
warranty merely, and the question is of importance 
inasmuch as the breach of a condition will generally he 
ground for avoidance of the contract, whilst the ordinary 
remedy for a breach of w^arranty will be an action for 
damages. 

As regards conditions, these may be precedent or 
concurrent. If a condition is concurrent, each party 
should perform his agreement at the same time— e.^., 
in Bankart v. Bowers {n\ A. agreed to buy a mine 
from B., and B. agreed to purchase all codl from A. 
A. sued B. for not taking coals, but it was held that 
the acts provided for by the contract w'ere to bo con- 
current, and that the plaintiff A. must show that he 
had performed, or at any rate was ready to perform, 
his part of the agreement (o). A condition precedent 

Qc) See Mattoch v. Kitiglahe (1839), 10 A. & E. 60. 

(1) pp. 255, 260. 

^ (w) Post, pp. 397-400. («) (1866), L. R. 1 C. P. 484. 

^ (p) And see Morton t. Lamb (1797), 7 T. R. 125. 
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differs from a warranty ; the latter is a collateral 
undertaking ; but ’though collateral a part of the con- 
tract. A condition precedent is where some act must 
be perlbrmed, or some event happen, or some time 
elapse before the one party is entitled to demand per- 
formance from the other. The answer to the question 
“ condition or warranty ? ” seems therefore to depend 
upon the circumstances and construction of the par- 
ticular agreement. 

Anticipatory Breach. — Subject to what has been 
stated above, the renunciation of a contract by one party 
entitles the other to treat the contract as improperly 
rescinded, and ho may sue at once for damages, though 
the time of performance has not yet arrived, but he 
mhst in such case treat the contract as at an end (y>). 
For an example, see Hochster v. Be la where 

plaintiff on April 12th was engaged to act as courier 
to the defendant, the employment to begin in June. 
In Ma}^the defendant wrote to inform plaintiff that his 
services would not be required, and an action was at 
once commenced, although June had not arrived. It 
was held that the action would lie. “ Where there is a 
contract tO»do an act on a future day, there is a relation 
constituted between the parties in the meantime by the 
contract, and they impliedly promise that in the mean- 
time neither will do anything to the prejudice of the 
other inconsistent with that relation ” (r). Probably a 
contract containing various ’stipulations cannot be put 

ip) Johnttone v. Milling (1886), 16 Q. B. D. 460. 

(5) (1858), 2 E. is B. 678. 

00 Hochster T. De la Tonr (1863), 2 E. A B., at p. 689 :per Lord 
Campbell, C.J. See also Frost v. Knight (1872), L. R. 7 Ex. 111. 



76 General View of the Law of Contracts. 


an end to, and an action brought upon it for an antici- 
patory breach, merely on account of repudiation of one 
of the terms (s). 

Renunciation during performance will have a similar 
effect. In Cort y.Amhenfate Rail, Co. (/), the plaintiffs 
agreed to supply the defendants with 3,900 tons of 
railway chairs at a cerhiin price, the chairs to be 
delivered in certain quantities on certiiin dates. These 
were partially delivered, when the defendants said they 
would take no more. It was held that an action could 
be brought at once, without showing an actual delivery, 
mere readiness to deliver being sufficient. Lord Camp- 
bell said ; “ When there is an executory contract for 
the manufacturing and supply of goods from time to 
time, to bo paid for after delivery, if the purchaser, 
having accepted and paid for a portion of the goods 
contracted for, give notice to the vendor not to manu- 
facture any more as he has no occasion for them, and 
will not accept or pay for them, the vendor having been 
desirous and able to complete the contract, he may, 
without manufacturing and tendering the rest of the 
goods, maintain an action against the purchaser for 
breach of contract.” 

If the one party makes the performance impossible, 
this also gives an immediate right to treat the contract 
as at an end and sue for damages. In Lovelock v. 
Franklin («), the defendant agreed to assign his interest 
,fn a lease to the plaintiff, but before the date agreed 
upon for performance arrived, he assigned to another. 

(s) Johnstone v, Milling (1886), 16 Q. B. D. 460. Unless, perhaps, the 
repudiated stipulation goes to the whole consideration of the contract. 

(0 (1861), 17 Q, B. 127. 

(M) (1846), 8 Q. B. 371. 
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It was held that the plaintiff could bring an action 
without waiting the expiration of the time. 

If A. agrees with X. to do an entire work {e.g,^ to, 
build, or to serve for a fixed time) for a specified sum, 
and the entire work is not carried out, there is a breach 
which exonerates X., and A. cannot successfully sue 
on a qiia7itinn meruit as on a partly finished work, save 
where it was so agreed, or save where it can be shown 
that the non-l‘uIfilinent was caused by the fault of X. (.r). 
So a builder who abandons an entire contract to erect 
houses after partly constructing them can recover 
nothing, even though the owner takes the benefit of his 
work by completing the buildings (y). The perform- 
ance of the whole work is in such cases a condition 
precedent to the right to sue. 

Damages . — If no sum is mentioned, the amount of 
damages will be left to the decision of a jury or of a 
judge, and the amount claimed will be styled unliquidated 
damages. 

If a sum is named in the contract as the amount to 
be paid by the defaulting party upon breach of contract, 
this sum may be either liquidated damages, or it may 
be a penalty. Liquidated damages are an assessment 
of the amount which, in the opinion of the parties, will 
compensate for the breach, and the court will, in the 
event of breach, award this amount of compensation. 
A penalty is an imposition laid on with a view to secure 
performance, and the courts will order only so much of 

(ar) Cutter v. Powell (1807), 2 Sm. L. C. 1 ; Appleby v. Myen, 
L. K. 2 C. F. 651. 

(y) Sumpter v. Hedyes, [1898] 1 Q. B. 673. See also Forman, Sf 
Co, V. The Ship Liddeedale,^' [1900] A. C. 190, 
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it to be paid as will compensate for the loss actually 
sustained by the injured party. In determining whether 
the sum fixed is in the nature of damages, or of a penalty, 
the court looks not to the name by which the parties 
have called it, but to the actual nature of the thing — 
if the parties fix a very large sum, and call it 
damages for non-payment of a small sum, the court will 
regard it as a penalty (r) ; and the same view will be 
taken by the court if the sum fixed is extravagant, 
exorbitant or unconscionable in regard to any possible 
amount of damages or any kind of damage which may 
be conceived to have been within the contemplation of 
the parties when they made the contract (a). 

In considering whether a named sum agreed to be 
paid on breach of contract is a penalty or liquidated 
damages, the test “appears to be, whether the loss 
which will accrue to the plaintiff from an infringement 
of contract can, or cannot, be accurately or reasonably 
calculated in money antecedently to the breach.^ If it 
can be so calculated, then the fixing of a large sum of 
money will be treated as a penalty. Where the loss is 
absolutely uncertain it will be treated as liquidated 
damages” (6). Farther, a isum payable on one event 
only will in general be regarded as liquidated damages ; 
but if payable on the breach of one or more stipulations 
of different degrees of importance, the presumption is 
that the parties intended the sum to be penal (c). 

iz) See Kemble v. Farren (1829), 6 Bing. 141. 

(fl) Clydftfdale, etc. Cc. v. Yzquierdo y (kstanedn, [1905] A. C. 8. 
(ft) Mayne on DamageB (8th ed.), p. 175. 

(p) Elphindone (Lord) v.Monkland, etc. Co. (1886), 11 App. Cub, 
.8.82 ; Law v. Bedditch Local Board. [1892] I Q. B. 127 ; StrioMand v. 
Williams, [1899] 1 Q. B. 882 ; WilUon v. Lote. [1896^ 1 B. 628 ; 
Pye V. BritUh Automobile Syndicate^ [1906] 1 K. B. 425. 
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Damages are assessed in accordance with the following 
rules : 

(1) The injured party is, so far as money can do it, 

to be placed as far as possible in the same 
situation as if the contract had been per- 
formed (d) ; subject to the qualification 
that — 

(2) "‘The damages should be such as may fairly 

and reasonably be considered either arising 
naturally, i.e,^ according to the usual course 
of things, from such breach of contract itself, 
or such as may reasonably be supposed to 
have been in the contemplation of both parties 
at the time they made the contract, as the 
probable result of the breach of it ” (e). 

Any damage which is not within the rule 
in Hadley v. Baj;endale (e) is said to be “ too 
remote ” ; although it may in fact arise from 
the breach of contract. An estimate of damage 
may be based on probabilities, but the court 
will not award damages of a problematical 
character upon the assumption that numerous 
events of a contingent nature would have 
fiappened (/ ). 

(3) If there is special loss, not falling within either 

branch of the preceding rule, damages on this 
head can be awarded only if there is an actual 
contract to be responsible therefor (y). 

(d) V. Hannan (1876), 1 Ex. D. 856 ; Wcvtliuni v. 
Chiooutivii mp Co., [1911] A. C. 301. 

(e) Hadley v. Baxemlale (1874), L. R. 9 Ex. 341 ; Mayne on 
Damages (8th ed.), pp. 12 et seq. 

(J) Sapwell V. [1910] 2 K. B. 486. 

(p) Hornt v. Midland Rail Co. (1873), L. R. 8 C. P. 131. 
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(4) Damages may be assessed for prospective as well 
as incurred loss (A). ® * 

Specific Performance . — This is a remedy granted 
formerly by courts of equity, but now by all courts, 
where damages of themselves will not be a sufficient 
compensation. It is used mostly with regard to con- 
tracts concerning land, but in certain cases the courts 
will compel performance of other contracts. Thus, a 
contract for the sale of a thing of rare beauty, or of 
one with regard to which there is a faijcy value — c.y., 
heirlooms — will be ordered to be specifically per- 
formed {i). But specific performance of an agreement 
will not be granted (1) if the agreement is made with- 
out consideration, (2) if the court cannot supervise the 
execution, (3) if it is inequitable, (4) if it would be 
unenforceable against the person asking for specific 
performance. 

Termination of the Contract. 

A contract which is in existence may be terminated 
in one of the following ways : 

«• 

(i) By Agreement. 

This may be (1) by substitution of a fresh agreement 
for the original, operating as a discharge of the earlier 
contract (A) ; or (2) by a simple agreement to rescind 
before breach (/) ; or (3) by release after breach. 

(A) See Hardy v. Foilitrgill (1888), 13 App. Cas. 351. 

(i) Dinvlhuf v. Betjemaim^ 2 J. H. 544, See also Sale of Goods 
Aft, 1893 (56 & 57 Viet c. 71), s. p, 264. 

(A) Antcy pp, 67, 68. 

Q) Gvm Y. Lord Nugent (1833), 5 B, Jc Ad. 68, 66. 
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Unless supported ^ood considenition, the release of 
a cause of action already accrued (except in the case of 
bills of exchange and promissory not(‘s) must by 
deed (m) ; but if there be consideration, a parol release 
will be effective by way of accord and satisfaction. 

If there are several creditors to one contract, release 
by any one is valid against all, but the court will 
restrain any abuse of this power. And, as a general 
rule, a release of one of several joint debtors will 
release all ; but here, again, the courts will so construe 
the release as best to carry out the intention of the 
parties (n). 

A contract may also be said to be discharged by 
agreement, when it terminates owing to the occurrence 
of ^n event, on the happening of which it was previously 
agreed that all rights and liabilities should cease — c.y., 
A. agrees to be bound to B. for £500, but if he does a 
certain act, the bond is to be void. Upon his doing 
this act, A. and B, are freed one from the other ; the 
contract is at an end. 

(ii) By Performance. 

See jpp, 57 et seq. • 

(iii) By Breach. 

See ante^ pp. 71 ei seq, 

(iv) By Lapse of Time. 

Lapse of time does not put an end to the contract, 
but it may bar the right to bring an action to enforce 

(vt) Lodge v. Dicas (1820), 3 B. & AW. 611, 6U. As to bills, see 
p. 336. 

(n) Bac. Abr. Release (A). 


M.L. 
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the contract, for by the Limitation Act, 1623 (o), s. 3, 
it was enacted that all actions oh parol contracts (with 
an exception since repealed (p) ), shall be “ commenced 
and sued within six years next after the cause of such 
action or suit, and not after.” 

By the Civil Procedure Act, 1833 (^), s. 3, the action 
upon a contract under seal must be brought within 
twenty years from the cause of action arising. 

By the Real Property Limitation Act, 1874 (r), s. 8, 
it is provided that no action, suit, or other proceeding 
shall be brought to recover any sum of money secured 
by any legacy, judgment, mortgage, or lien, or other- 
wise charged* upon or payable out of any land, but 
within twelve years next after a present right to receive 
the same shall have accrued to some person capable of 
giving a discharge or release for the same. It should 
bo noted that this Act applies to the personal covenant 
in a mortgage deed as well as to the remedy against the 
land, so that in such cases the remedy on the specialty 
is barred after the lapse of twelve years ( 5 ). 

Since under these statutes the right is not destroyed, 
though the remedy by action is taken away, so that no 
action can be brought, the contract still exists, and a 
lien in respect of it will not be destroyed (t). The 


(#^) 21 Jac. 1, c. 16. 

( w) 19 & 20 Viet. c. 97, s. 9. This aftects the bearing of the Statute 
of Limitations on merchants’ accounts. 

ig) 3 & 4 Will. 4, c. 42. 

(!•) 37 & 38 Viet. c. 67. 

(i) Sutton V. Sutton (1883), 22 Ch. D. 611 ; Fearndde v. FlijU^ 
ibid. 679. There is, however, no Statute of Limitation applicable to 
a mortgage of personal proper^, so that after the debt is barred the 
security may still be enforced by foreclosure or sale , (London and 
Midland Bank v. Mitchell^ [1899] 2 Ch. 161). 

(t) { Higgins Scott (1 819), 2 B. & Ad. 418. 
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original agreement may be revived by un acknowledg- 
ment, and for this Ao Airther consideration is needed (a). 
If, moreover, the contract is performed, the perform- 
ance will be good, and rights acquired thereby will 
remain valid, and cannot be rescinded. 

The time counts from the day when the plaintiff can 
bring his action — e.g.^ when the money becomes due 
and when the debt can first be recovered by action (x ) ; 
accordingly, where the defendant was a foreign ambas- 
sador and privileged from being sued, the statute did 
not begin to run against the plaintiff until the defendant 
ceased to be ambassador (//). 

The running of the statute may be suspended if the 
I)arties are under certain disabilities. A plaintiff who, 
when the cause of action arises, is under twenty-one 
years of age, or is a /e/}ie covert (*), or is non cqmpos 
mentis^ has six (or twenty) years after these disabilities 
have ceased wherein to bring action {a). But where 
the time has once begun to run, no subsequent dis- 
ability Vill suspend the o])eration of the Statute of 
Limitations {h). If, however, there are several joint 
creditors, the disability of some will be no answer by the 
others for neglect in bringing, the action within the time. 

If the defendant is beyond the seas when the cause 
of action arises (Ireland not to be so considered) the 

(w) Ante, p. 21. 

(a?) Hemp v. Garland (1843), 4 Q, B. 619 ; Recccn v. Butcher^ 
£1891] 2 Q. B. 609. 

(y) Mnturus Betf v. Oadhan, [1894] 2 Q. B. 352. 

(^) But since the Act of 1882 a married woman has become dUcovert 
within the meaning of the Statute of Limitati(m«, and thin disability 
<5an no longer be said to exist (^Lowe y. I\*x (1886), 15 Q. B. D. 667). 

(а) 21 Jac. 1, c. 16, 8. 7 ; 3 & 4 Will. 4, c. 42, s. 4 ; as modified by 
J9 & 20 Viet. c. 97, s. 10. 

(б) Homfray v. Soroope (1849), 13 Q. B. 609, 612. 
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statute will not run against the plaintiff until the 
defendant’s return (c). But if a*ny ‘’defendants are in 
the jurisdiction, these must be proceeded against with- 
out waiting the return of the others (d). 

If the jdaintiff was ignorant of his rights, and the 
cause of such ignorance was the fraud of the defendant, 
and a frau<{ which could not, with the exercise of 
reasonable diligence, have been discovered before, then 
the time allowed by the Statutes of Limitations com- 
mences to run from the discovery of the fraud (e). On 
the other hand, where money has been paid under a 
mistake of fact, the statute begins to run from the dat(‘ 
of payment, and not from the date when the payment 
was actually discovered, nor from the date when it 
might have been discovered by the exercise of reason- 
able diligence (/). 

Revival of the Remedij. — Although the right of action 
is barred by lapse of time, it may be revived by 
acknowledgment of the debt, or by (what is much the 
same) part payment. 

Acknowledgment at one time could be made verbally. 
Now, by Lord Tenterden’Sj Act, it is enacted that “no 
acknowledgment or promise by words only shall be 
deemed sufficient evidence of a new or continuing con- 
tract, whereby to take any case out of the operation of 
[the Statute of Limitations (^)], or to deprive any 
party of the benefit thereof, unless such acknowledg- 
ment or promise shall be made or contained by or in 

(tf) 4 & 5 Anne, c. 3, s. 19 ; 3 & 4 Will. 4, c. 42, s. 4 ; Musurui 
Bey y. Oadban, [1894] 2 Q. B, 352, 

(d) 19 & 20 Viet. c. 97, s. II. 

(e) Q\m V. GuHd (1882), 9 Q. B. D. 59. 

(/) BdUr V. Cmrage Ji’ Co., [1910] 1 K. B. 56. , 

iff) 21 Jac. I, c. 16. 
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some writing to signed by the party chargeable 
thereby ” (h) ; or his agent duly authorised thereto (/). 

The Mercantile Law Amendment Act, 185G (19 & 
20 Viet. c. 97), further enacts that a payment of prin- 
cipal or interest by one co-contractor shall be good to 
renew the remedy as against himself, but against 
himself alone (k) ; but the benetit of this provision is 
confined to certain specified Acts, viz., 21 Jac. 1, c. 16, 
s. 3 (/) ; 3 & 4 Will. 4, c. 42, s. 3 (m) ; and 16 & 
17 Viet. c. 113, s. 20 (n). 

The Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), 
s. 5, contains provisions as to written acknowledgments 
of debts due under deeds, but barred by the earlier 
sections of the same statute. Under this section an 
a(iicnowle(lgment in writing by one of several joint 
debtors revives the remedy against them all (e). 

An important (piestion in practice is — What is a 
sufficient acknowledgment ? 

if there be an absolute unconditional acknowledg- 
ment of the debt and nothing more, the law implies a 
promise to pay ; but if there b(^ an acknowledgment of 
the debt coupled with a promise to pay, the question 
arises whether the promise *is conditional or uncondi- 
tional (p). If the promise is conditional, it must be 
shown that the condition has been fulfilled (y). So, if 


00 9 Geo. 4, c. 14, s. 1. 

(0 19&20 Viet. c. 97, 8. 13. (I.) pp. 81, 82. 

00 Jbid., 8 . 14. (w) A)ifc‘, p. 82. 

00 re Lacey, [1907] 1 Ch., at pp. 343. 350. 

(«) Read v. Price, [1909] 2 K. B. 724. 

ip) Tanner v. Smart, 6 B, & C. fi03; Smith v. TiMrm (1852), 
18 Q. B. 134 ; ChaHcmorc v. Turner (1375), L. K. 10 B., at pp. 606, 

607. 

(?) Re Rirer Steamer Co. (1871), 6 Ch. 828, per Mbllish, L.J. 



86 General View of the Law of Contracts. 

the acknowledgment be accompanied by a refusal to 
pay (r), or a statement that the debt cannot be sued 
on (s)f the statute will still operate to bar the remedy ; 
but an unconditional acknowledgment coupled with an 
expression of hope that the debtor will be able to pa}% 
is sufficient (t). The acknowledgment also must be* 
made before action brought (u), and if lost, its contents 
may be proved by oral evidence (r). 

A further way of reviving the remedy is by part 
performance or payment of the debt duo on the con- 
tract ; but liere also the act must be clearly referable 
to the contract, and be done in such a way as to raise 
a promise to perform or pay the residue. Thus, when 
the debtor in paying part, showed that he considered 
himself to be paying all, there being nothing to sho^ 
that he intended to pay the rest, it was held that he was 
entitled to rely upon the statute (a*). When part pay- 
ment is made by bill or cheque, the statute runs from 
the date when the instrument is handed to the creditor, 
and not from the date of its actual payment (y). 
Acknowledgment or payment to a person other than 
the creditor or his agent will not suffice to get rid of 
the statute (z). ^ 

(v) Impossibility. 

If the contract be to do an obviously impossible act 
— to touch the sky — it is clearly void initio ; 

(r) Zinle^ v. Bontor (1836), 2 Scott, 399, 403. 

(<) Rinocroft v. Zovias (1816), 4 M. & S. 457. 

(0 Cooper V. Xendall, [1909] 1 K. B. 406. 

(u) Bateman y. Finder (1842), 3 Q. B. 674. 

(r) Bead v. Price, [1909] 2 K. B. 724. 

(a) Fotter V. Davoher (1861), 6 Ex. 839, 853 ; 20 L. J. Ex. 386, 392. 

(y) Marreco v. Richardson, [1908] 2 K. B. 684. 

( 2 ) Stamford, etc. Banking Co, v. Smith, [1892] 1 Q. B. 766. 
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and so if the subject-rtiatter has ceased to exist at the 
time of contract (aV 

If the impossibility arises subsequently to the making 
of the contract, it will, in the absence of agreement to 
the contrary, be no excuse if in its nature the perform- 
?ince might have been possible (/>). In Kearon v» 
Pearson (c), a man agreed to deliver a cargo on board 
in the usual time ; but owing to delays caused by ice, 
the carrying out of this promise was rendered impos- 
sible. It was held that this did not put an end to the 
contract or the condition. So, in Jones v. St. Johns 
College (d), a contractor agreed to tinish and to do 
alterations in a certain time. The alterations demanded 
were such as to make it impossible to finish in the 
sj^cified time ; but this impossibility was not admitted 
as an excuse, the court saying that he might have 
made allowance for such an event in his contract. The 
following are exceptions to the above rule : 

(i) ^here the impossibility is caused by law — e.g.y 
if after flie contract is made an Act of Parliament is 
passed rendering the performance illegal (e). 

(ii) When the performance depends upon the con- 
tinued existence of a gi^n person or thing, the 
existence of which the parties must from the beginning 
have known to be necessary to the fulfilment of the 
contract, a condition is implied, that impossibility arising 
from the perishing of the person or thing without default 
of the party liable to perform the contract, shall excuse 

(a) Covturier v. Hattie (1856), 6 H. L. Cas. 673. 

(5) TayUr t. Caldwell (1862), 8 B. & S,, at p, 833. 

{e) (1861), 7 H. & N. 386. 

(d) (1871), L. R. 6 Q. B. 116. 

^ («) Baily v. De Cretpigny (1869), L. R. 4 Q. B. 180. 
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the performance (/), whether the person or thing 
actually perishes or ceases to exist in a condition fit for 
the [)arpos0 of the contract {g)—e.g.^ a lady agreed to 
play at a concert, but was prevented by dangerous ill- 
ness, and it was decided, on the above principle, that no 
action would lie against her for brejich of contract (A). 

In Taylor v. Caldioell (/), which is the leading case 
on the subject, an agreement to let a music-hall for 
four days was held to be terminated when the hall was 
burned down. Many ciises arising out of the post- 
ponement of the coronation of his late Majesty King 
Edward the Seventh have further defined and illustrated 
the doctrine of Taylor v. Caldwell, All these cases 
show that a contract may be based on the assumption 
that a certain event will liappen, and if the event do^es 
not happen, the contract will come to an end, although 
the direct subject-matter of it— ^.//., a ship or a room — 
may continue in existence. But the doctrine has no 
application unless the happening of the event is a^ssumed 
by both parties to be the sole basis of the contnict. So, 
a pei'son who hired a steamship for the purpose of 
seeing an intended royal naval review, was held not 
entitled to refuse payment because it had become 
impossible to use the vessel for the particular purpose 
contemplated by nim (i). Neither docs the doctrine 
apply when the parties have themselves provided for 
the contingency of performance becoming impossible (A). 

(/) (1862), 3 13. & S. 826. 

(g) mcMl V. 2 K. B. 126 ; 6 Com. Cas. 150. 

(h) Robinson v, Davison (1871), L. R. 6 Ex. 269. 

(i) Herne Bag Steamboat Co. v. lluttony [1903] 2 K. B. 683 ; of, 
Krcll V, Henry, ibid. 740. 

(It) Elliott V. CrutchUy, [ 1904] 1 K. B. 666 ; affirmed, [1906] A. C. 7. 
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In cases to which the doctrine applies, the I’ights of the 
])arHes must be ascertained at the moment when per- 
formance or further performance becomes impossible ; 
each party is excused from any act of further perform- 
ance, but the contract is not void ah initio, and money 
paid under it cannot be recovered back (/). As 
imj)ossibility only releases the parties from further 
performance, it follows that if, by the terms of the 
contract, any right has accrued before the time when 
performance became impossible, that right can be 
enforced (m). 

(vi) Miscellaneous. 

A contract may be put an end to— (i) by merger, by 
the substitution of a higher grade of contract — e.r/., a 
jitdgment for a simple contract debt ; (ii) by bankruptcy 
(unless the contract is one which the trustee in bank- 
ruptcy can and does adopt), so far as the contract gives 
rise to a debt provable in bankruptcy ; (iii) if the 
contract be in writing, by an unauthorised alteration in 
a material part made by a party seeking to enforce the 
<}on tract. 

False Reprjcsentations. 

• 

A representation is a statement made by one party to 
another, before or at the time of the contract, of some 
matter or circumstance relating to it. 

An untrue representation may fall into one of seven 
'Classes. It may be — 

(a) a mere statement of opinion honestly given ; or 
it may be a mere flourish in the nature of a 


(0 Blalteley v. Muller, [1903] 2 K. B. 760 n. 
(w/) Chandler v. Wchuter, [1904] 1 K. B. 493. 
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puff ; if this be proved, tbe^ deceived party in 
such case has no right of action in relation to 
it ; or 

(b) it may amount to a warranty — /.£?., to an agree- 

ment not being an essential term of the 
contract, but connected with it collaterally ; 
the falsity may entitle the deceived party to 
damages, but not to rescind (71) ; or 

(c) it may be a term of the contract itself, in which 

case its falsity will have the effect of a breach 
of contract (see aiite, p. 71) ; or 

(d) it may be a condition precedent, in which case 

the deceived party may sue for damages, or 
rescind the contract at his option ( 0 ) ; or 

(e) it may, though innocently made, be a statemejit 

which the maker • may not deny, for “ where 
one by his words, or conduct, ’wilfully causes 
another to believe the existence of a certain 
state of things, and induces him to .act on 
that belief, so as to alter his own previous- 
position, the former is concluded from aver- 
ring against the latter a different state of 
things as existing at the same time (p) ; or 

(f) it may be a statement innocently made not falling 

in any of the above categories, but which is 
material, and which induced a party to enter 
into the contract ; it may then bo classed as 
an “ innocent misrepresentation ” ; or 

(g) it may be a fraudulent misrepresentation. 

(») Bat breach of warranty in connection with a policy of marino 
insurance entitles the injured party to rescind. 

(p) Bat see an exception to this, po«t, p, 96. 

Xp) Lord Denman, in Pickard y. Sean (1837), 6 A. & E., at p. 474. 
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It is proposed to fefer in more detail to misrepre- 
sentations classed under (f) and (g). 

(i) Fraudulent Misrepresentation. 

No precise definition is given in the English law 
books ; it has been said to include every kind of 
artifice by which one person deceives another. The 
elements of which it must necessarily consist are the 
following (q) : 

1. A False Representation of a Material Fact . — A 
mere expression of opinion therefore will be no Iraud, 
nor usually will a declaration of intention ; thus, if a 
vendor says, “I think that horse worth £10.” though 
tl^e statement is knowingly false, no action will lie. If, 
however, he says, “ I gave £10 for it,” this, it untrue, 
would be such a representation as to be the foundation 
of a fraud. A statement of intention is usually not a 
statement of fact (r), but it may be (s) ; “ the state of 
a man^s mind is as much a fact as the state of his 
digestion,” said Bowen, L.J. (s). It has been ques- 
tioned whether mere non-disclosure can amount to 
fraud. “ Mere omission, ewen though such as would 
give reason for sotting aside a contract, is not, in my 
opinion, if it does not make the substantive statements 
false, a sufficient ground for maintaining an action for 
deceit” (<), and “there must, in my opinion, he .some 
active misstatement of fact, or, at all events, such a 
partial and fragmentary statement of fact, as that the 

(s') Edgington v. Fitzmaurice (1885), 29 Ch. 1). 469, 481, 482. 

(»*) Maddison v, Alderton (188B), 8 App. Cas. 467. 

(#) Edgington v. Fitzmaurice (1886), 29 Ch. D., at p. 483. 

(0 Cotton, L.J., in Arkwright Newhold (1881), 17 Ch. D. 320, 
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withholding of that which is not stated makes that 
which is stated absolutely false ” (u). The I'lile then 
seems to be, that if the fragmentary statement made is 
rendered nntriie by that which is not stated, the repre- 
sentation is fraudulent ; otherwise, it is not. 

2. A Ro presentation Known to be False, or made 
without Belief in its Truth, or Uecklessh/, without Caring 
whether it he True or False. — At one time, some judges 
considered that false statements carelessly made without 
reasonable ground of belief in their truth, apart from 
actual dishonesty, constituted a species of “ legal 
fraud ” (.r). This doctrine must be treated as now 
exploded by the important case of Berrg v. Peek (y), 
There a company issued a prospectus, stating that the 
company had a right to use steam power for its tram- 
way cars ; as a fact, the consent of the Board of Trade 
was required before steam could be used, and when, 
afterwards, consent was applied for, it was refused. The 
directors believed the truth of their statements, and 
pleaded that they had reasonable ground for believing 
them to be true ; Mr. Justice Stirling gave judgment 
in their favour ; ho was rcnersed on appeal (z), Lopes, 
L.J., summing up his view of this law thfts : “ If a 
person makes to another a material and detinito state- 
ment of a fact which is false, intending that person to 
rely upon it, and he does rely upon it and is thereby 

Qu) Lord Caisns, in Peek v. Ourmy (1873), L. R. 6 II. L. 377, 403 ; 
and see per Jkssel, M.R,, in Smith v. Chidwick (1882), 20 Ch. 1). 68. 

(x) Reese River Mining Co. v. Smith (186D), L. R. 4 H. L. 79 ; Lord 
Caibns, in Peek v. Gurney (1873), L. R. 6 II. L. 409 ; Lord CH£LM8> 
FOBD to the same effect in Western Bank of Scotland v. Addie (1867), 
L. It. 1 H. L. (Sc.) 145, 161. 

(y) (ISif^S), App. Ca-*. 337. 

( 5 ) (1888), 37 Ch. D. 641. 
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damaged, then the person making the statement is 
liable to make cofnpdnsation to the person to whom it 
is made — First, if it is false to the knowledge of the 
person making it ; semrulhj, if it is untrue in fact and 
not believed to bo true by the person making it ; 
tliirdhf, if it is untrue in. fact and is made recklessly — 
e.fj., without any knowledge on the subject, and without 
taking the trouble to ascertain if it is true or false ; 
foiirfldi/, if it is untrue in fact but believed to bo true,, 
but without any reasonable grounds for such belief.” 
The case was taken to the House of Lords (y), when 
the law was definitely settled ; and wo may now say 
that the throe first propositions of Lopes, L.J., aro 
correct, but that the fourth is not good law ; in other 
words, in an action of deceit the plaintiff must prove 
actual fraud, not mere negligence ; and the defendant 
will be successful if he proves that ho honestly believed 
in the truth of the statement he made, though he acted 
on no reasonable ground in so doing. 

If th^ representation in fact be fraudulent within the- 
definition above given, honesty of motive in making it 
will not bo an answer to an action of deceit (a). 

3. A Representation Intended hy the Maker to he 
Acted upon by the Party Misled hy it. — “ A mere naked 
falsehood is not enough to give a right of action, but if 
it be a falsehood told with an intention that it should 
be acted upon by the party injured” [it is sufficient] {h)^ 
In the case of Langridge v. Levy (c), defendant sold a 

(a) Polhill V. Walter (1835), 3 B. & Ad. 114 ; Foster v. CluirleSy 
7 Bing. 105. 

(i) Paeke, B., in Langridge v. Levy (1838), 2 M. & W. 619, 6.S1. 

(0 (1838), 2 M. & W. 619 ; 4 M. & W. 337. 
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gun for the use of a customer and his sons, one of 
these being the plaintilf. The gun 'burst and injured 
the plaintiff, and this action was brought to recover 
damages for fraud in describing the gun. It was held 
that the plaintiff could "recover, for the jury having 
found fraud, and the gun being to the defendant’s 
knowledge for the use of the plaintiff as well as for 
that of the actual customer, the fraudulent representa- 
tion was intended to be acted upon by the plaintiff. 

A converse case is that of Peek v. Gurney (d), where 
fraudulent statements being made in a prospectus, an 
action was brought by some shareholders who were not 
original allottees. It was decided that no action would 
lie, as the prospectus was intended to be acted upon by 
original applicants for shares only. But when it is 
proved that the prospectus is issued, not merely to 
induce applications for allotments of shares, but also to 
induce persons to buy on the market, those who buy on 
the faith of the prospectus are entitled to their remedy 
for false statements in the prospectus which actually 
deceived them (e). 

The law is, therefore, as stated by Wood, V.-C., in 
Barry v. Croskey (/): “Every man must be held 
responsible for the consequence of a false representa- 
tion made by him to another, upon which a third 
person acts . . . provided it appear that such false 
representation was made with the direct intent that it 
should be acted upon by such third person in the 
manner that occasions the injury or loss. The injury 

(d) (1873), L. R. 6 H. L. 377. 

(<?) Andrews v. Mockfordy [1896] 1 Q. B. 372. 

(/)(1861), .2 J.&H. 1. 
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must be the immediate, and not the remote consequence 
of the representation •made ” (y). 

4. The Representation must Actually Deceive , — If 
the promisor is not deceived by, or did not rely on the 
representation, the contract cannot be undone on the 
ground of fraud (/i). Thus, a purchaser did not 
examine his purchase ; it contjiined a flaw, which 
rendered it worthless, and this flaw was actively con- 
cealed. It was decided that an inspection not being 
made, and the concealment not having affected the 
mind of the purchaser, he could not maintain an action 
for deceit (i). 

It has been attempted upon this ground to set up 
a defence to an action for fraud, where the plaintiff 
Actually examined the facts, or had an opportunity of 
so doing. In such a case, if he relied on the represen- 
tations, the tact that he also looked into the matter will 
not necessarily affect the case ; but if he did not rely 
on them, of course there is no remedy on the ground 
of fraud (k). In Redgrave v. Hard (/), Jbssel, M.R., 
said that, if the representation was material, it was an 
inference of law that it induced him to enter into the 
contract,* but with this Lord Blackburn does not 
agree ; he thinks the question to be one of fact (m). It 

(J) This statement has received the approbation of Lord Caibns in 
Peek V. Qurney (1S73), L. K. 6 H. L., at p. 413, and of the Court of 
Appeal in Avdrewft v. Mockford^ mpra, 

(It) Smith V. Chadwick (1882), 20 Ch. 1). 27 ; 9 App, Cas. 187. 

(i) Uortfall v. Thomae (1862), 1 H. & C. 90. 

(k) Smith T. Land and House Property Corporation (1885), 
28 Ch, D. 7. 

(0 (1882), 20 Ch. D. 1. 

(«») Smith V. Chadwick (1884), 9 App. Cas., at p. 196* 
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is certain, that if statements are made, there is no duty 
cast on the other party to look info l^e truth of them, 
“ The representation once made relievos the party frotn 
an investigation, even if the opportunity is afforded ” (/i). 
But perhaps there may he cases in which circumstances 
of suspicion may put the party upon inquiry, and make 
it his duty to inquire (n), 

5. Damage mast have been Suffered , — Without this 
the fraud may exist, but no action for damages can bo 
brought in connection with it ; “ fraud witliout damage 
or damage without fraud ” does not give rise to an 
action of deceit (o). 

Remedies , — A defrauded person has several remedies 
open to him. He may (i) rescind the contract (with 
or without claiming damages {p ) ), resist any action to 
enforce it, and obtain a declaration that it is void ; 
(ii) be may affirm it, and bring an action for damages 
for the fraudulent representation. 

A party who elects to rescind, must <lo so within a 
reasonable time {q). “ If in the interval, whilst he is 
deliberating, an innocent third party has acquired an 
interest in the property, or if in consequence of his 
delay the position even of the wrongdoer is affected, 
it will preclude him from exercising his right to 

(w) BAGOALLAY, L.J., in Redgrave v, Hnrd (1882), 20 Ch. D. 28 
and see Dobell v. Stevens (1824), 3 B. & C. 623. 

(«) HalSBURY, L.C., in Derry v. Peek (1889), 14 App. Cas., at 
p. 343. 

(jp) Bowen, in Newbigging v. Adam (1887), 34 Ch. 1).,. 
at p. 592, 

(jf) Oakes V. Tnrquand (1867), L. R. 2 H. L. 325 ; Central Veneznel<v 
Rail. Co. V. liisch, ibid, 99. 



False Representations. 


97 


rescind” (r). Lapse of time will always^ be construed 
favourably to affirmation (.s'). Tli(‘ contract remains 
valid until it is actually rescinded (/). 

It remains to add that no action will He on a rej)re- 
sontation, though false and fraudulent, a< to the 
character, conduct, credit, ability, trade, or dealings of 
any person, made to the intuit or piirjtose of enabling 
such person to get credit, money, or goods, unless th(‘ 
representation be made in writing signed by the [)arty 
to be charged therewith (w). The signature of an agent 
is not sufficient to charge his j)rinci[)al ; and the pro- 
tection extends to incor{K)rated com})anies (x). 

(ii) Innocent Misrepresentation. 

<A.t common law (excei>t in contracts lai'juiring the 
utmost good faith), in order to obtain rescission of a 
contract on the ground of misrepresentation, wilful 
fiLsehood must have been shown. In (Mjuity it would 
(it seeiuij) have been sufficient to show that the .state- 
ment was material and false, though not necessarily to 
the knowledge of the maker (//), and relied on by the 
injured party. At one time there might have been a 

(y) Clough V. London and North Western lOnl. Ch. (1872), L. K. 
7 Ex. 3.5, quoted with approval by J,oid Watson in Aaron's Reefs v. 

[1896] A. C., at p. 290. In conse(iuence of thi.s rule a shareholder 
cannot get re.scis.sion on the ground of fraud, unlc'.'^ he starts proceedings 
before a winding up (^Oahen v. Tvrqvand (1867), J.. It. 2 H. L. 325 ; 
Reese River Silver Mining Co. v. Smith (1869), L. It. 4 H. L. 64). 

(^) See per Lord Davey, in Aaron's Reefs v. Ticiss, [1896] A. C., 
at p. 294. 

(0 Reese River Silver Mining Co. v. Smith, supra. 

(«) 9 Geo. 4, c. 14, s. 6. 

(as) Hirst y. West Riding Union Banking Co., Limited, [1901] 
2 K. B. 560. • 

(y) JBSSfiL, M.R., in Redgrave y'. Hurd (1882), 20 Cb. J). 12. 


M.L. 
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doubt as to this, but the dicta in Redgrave v. Hurd 
have been accepted as law, quoted with approval (-?), 
and are now regarded as accurately stating the law. 
And since the Judicature Act, 1873 (36 & 37 Viet, 
c. 66), the equitable rule prevails ; innocent misrepre- 
sentation, therefore, of a material fact, will entitle the 
injured party to rescission, though not to damages, if 
he make his application in good time (a). But an' 
executed contract for a lease {aa) or for the sale of a 
chattel or chose in action cannot bo rescinded on the 
ground of an innqcent misrepresentation (6). 

The party who takes advantage of his right to rescind 
a contract on the ground of innocent misrepresentation 
cannot recover damages, but he may insist on being 
restored to the position ho occupied before he entered 
into the contract. In Adam v. Newlngging (c), the 
respondent, who was induced by innocent misrepre- 
sentation to become a partner in an insolvent business 
with the appellants, was held entitled on rescission to 
repayment of his capital, though the business, his share 
of which he restored to the appellants, had then entirely 
failed with large liabilities. This case seems almost 
inconsistent with the rula that rescission will not be 
granted unless complete restitution can be made ; if 
the decision is not based upon the fact that an “ insol- 
vent business’^ is the same thing as a “more insolvent 
business,” the rule must be taken not to apply to 

{z) See per Bowen, L.J,, in Newbigging v. Adam (1887), 34 Ch. D., 
at p. 593. 

(a) Erlanger t. New Sombrero Phosphate Co, (1878), 3 App. Cw,, 
at p. 1279. 

(flfl.) Angel v. Jay (1911), 1 K. B. 666. 

(5) Seddon v. North Eastern, Salt Co., [1905] 1 Ch. 326 ; ef. 
Scott r. Coulson, [1903J 2 Ch. 249, post, p. 103. 

(<?) (1888), 13 App. Cas. 308, 
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deterioration which is the result of inherent weakness 
in the subject-matler*of the contract. On the other 
hand, in Lagunas Nitrate Co. v. Lagunas Syndicate (</), 
rescission was refused where a change of position had 
resulted from the plaintiffs having worked certain 
nitrate deposits which they had purchased from the 
defendants. 

As a rule, it is not the duty of parties to a contract 
to disclose everything which may affect the judgment 
of the opposite party in deciding whether or not to 
enter into the contract, provided that this silence does 
not cause the statements made to be actually falsti (c). 
But there is a certain group of contracts which are 
voidable by a party misled who enters into them unless 
each party has disclosed to the other every material 
fact within his own knowledge, or that of his agent, at 
the time when the contract is made(/). These are 
styled contracts uherrimtn fidei. They include all 
contracts of insurance (</), and are not limited to con- 
tracts of marine, fire and life (/i), insurance ; contracts 
for the sale of land in some respects (?’), suretyship 
[where there is misrepresentation or improper conceal- 
ment as to the relations betvwen the creditor and the* 
principal debtor (k)], contracts to take shares in 
companies (/), and partnership. 


(rf) [1899] 2 Ch. .S92. (<f) Sceawte, p. 91. 

|C/) Blach)urn v. Vigorx (1887), 12 App. Cas. 531. 

(g) Seaton v. HeatA, [1899] 1 Q. B. 782 ; 4 Com. Cas. 193 ; reversed 
<511 the facts, mb nom. Seaton v. Burnand. [1900] A. C. 135 ; 6 Com. 
Cas. 198. 


(A) London Assurance y. Mansel (1879), 11 Ch. D. 363. 

(t) Flight T. Booth (1834), 1 Bing. N. C. 370. 

(A) Phillips V. Fozatl (1872), L. B. 7 Q. B. 666. 

(.^^Central Venezuela Rail. Co. v. Kisch (1867), L. B. 2 H. L., at 
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Thera are a few exceptions to the rule that an innocent 
misrepresentation will not give^ ri§c to an action for 
damages ; for instance, an agent who induces another 
to deal with him, innocently stating that ho has an 
authority which lie does not possess, may be liable in 
damages to those who act on and are injured liy the 
misrepresenhxtion (m) . 

But a more important exception was introduced, in 
consequence of the decision in Dem/ v. Peek(n), by 
the Directors’ Lialiility Act, 1890, the provisions ot 
which wore re-enacted by s. 84 of tlie (hinpanies- 
(Consolidation) Act, 1908 (e). The Act applies only 
to statements made in a prosjiectus inviting persons 
to snbscrihe for shares in or debentures of a company, 
and entitles persons so subscribing on the faith of 
untrue statements to pi’occcd for damages against any 
of the following : (i) directors at the time of issuing 
the prospectus ; (ii) persons who have authorised their 
names to be placed on a prospectus as being directors 
or as having agreed (at once or after an interval) to- 
become directors ; (iii) promoters — C(?., persons being- 
parties to the preparation of the prospectus, and not 
being engaged in such preparation merely in a pro- 
fessional capacity ; (iv) any person who authorised the 
issue of the prospectus. Liability may be avoided if 
the party attacked show's that he had reasonable ground 
to believe in the truth of the statements contained in 
the prospectus ; or that he withdrew his consent to be 
a director before the issue of the prospectus, or that the 

(/«) See per Lindley, L.J., in Firhank'9 Executors v. Humphreys 
(1887), 18 Q. B. J)., at p. 62 ; pp, 137, 138. 

(ji) See ante, p. 92. 

(<0 8 Edw. 7, c. 69. 
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prospectus was issued ^yithout liis knowledge or consent : 
or that the prospectus being issued without his know- 
ledge or consent, he at once, on becoming aware of 
tile issue, gave reasonable public notice that it was so 
issued ; or that after the issue of the prospectus and 
before allotment under it he became awari^ of any 
untrue statement therein and gav(i reasonable [)ubHc 
notice of the withdrawal of his consent thereto and of 
his reason for so doing. Moreover, the directors and 
other persons referred to abovii, may successfully defend 
themselves if tlioy can show that the false statement 
is a correct and fair copy of or extract from a public 
official document, or is a fair representation of the 
statements or report of an expert ; though if any 
peiison had not reasonable grounds for believing in 
the competency of the expert who makes the statement 
or report, this last ground of defence is not available 
to him. 


Mistake. 

The rule of law has. been thus stated : “ If, whatever 
a man’s real intention may be, he so conducts himself 
that a reasonable man would believe that ho was 
assenting to the terms proposed by the other party, 
and that other party upon that belief enters into the 
contract with him, the man thus conducting himself 
would be equally bound as if he had intended to agree 
to the other party’s terms ” (p). 

But it may happen that what is apparently a contract 
is, owing to mistake, no contract at all ; consequently 

ip) Smith V. Hughes (1871), L. R. 6 Q. B,, per Blackbubn, J., at 
p.607. 
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no rights or liabilities arise fijom the transaction — 
when the thing bargained for does not exist ((j ) ; 
in the case of error as to the person with whom the 
contract is made, whenever his identity can bo regarded 
as important (r) ; whore there is a mistake as to the 
identity of the subject-matter ; for in all these cases 
the two parties have never been ad idem. Thus, where 
A. agreed to buy of B. a cargo of cotton, to arrive ex 
Peerless from Bombay,” and there were two ships 
which answered this description, the one being intended 
by A., and the other by B., it seems there was no con- 
tract (s). In this case the contract as expressed con- 
tained a latent ambiguity. It applied equally well to 
two subject-matters, and if each party, doing nothing 
to mislead the other, understood it differently, there 
seems no ground upon which the interpretation of one 
should be preferred to that of the other. If, however,, 
they had both meant the same vessel, but had called it by 
an erroneous name, the contract would have b(^en good. 

If two persons enter into a contract and understand 
the contract in a ditferent sense, it will be binding, 
unless the party who desires to support the contract 
has, however innocently ,*■ by his conduct induced the 
mistaken belief of the other party as to the real 
meaning of the contract made. Thus, in Smith v. 
Hughes {t\ X. bought oats' from Y., the oats were new, 
X. thought he was buying old oats ; it was decided 

{q) StrieUldnd v. Turner (1872), 7 Ex. 208. 

(?•) Simith V. Wheateroft (1878), 9 Ch. 1). 223 ; cf. Gordon v . Street^ 
[1899] 2 Q. B. 641, where a notorious money-lender fraudulently con- 
cealed his identity, and the contract was avoided. 

is) Raffles v. WieMhaus (1864), 33 L. J. Ex. 160 ; 2 H. & C. 906. 

(«) (1871), L. R. 6 Q. B. 697. • See also Wilding^ r. Sandersm^ 
[18971 2 Oh. 634.. 
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that this alone would not exonerate him from performing 
the contract, the seller having done nothing to induce 
the mistake on the part of the buyer. 

If a mutual mistake on a material matter is established 
to the satisfaction of the court, the contract may be set 
aside, although completed by assignment (m). 

The above rules are applicable when the mistake 
is one of fact ; if there is a mistake of law, the rule 
is Ignorantia jvris nemtnem excusat (.r). Thus in 
Kiichin v. Flatvkins (//), the defendant called a meeting 
and proposed a composition, which was accepted by 
nearly all the creditors. The plaintiffs did not consent, 
but acting under the impression that they were bound 
by the deed accepted by the required number of 
creditors, they took their share of the composition. As 
a fact the deed was void, but the court decided that the 
plaintiffs were nevertheless bound by their agreement 
to take less, for their mistake “ was no mistake of hict, 
but only a mistiike upon a nice point of law.” 

In equity, and since the Judicature Act, 1873, equity 
prevails, the rule is somewhat less strict. James, L.J., 
in E,v parte James (z), said that the principle must not 
be pressed too far ; and th(f Judicial Committee have, 
in their judgment in JJaniell v. Sinclair (a), expressed 
themselves to the same effect. “ In equity the line 
between mistakes in law and mistakes in fact has not 
been so clearly and sharply drawn” [as at common 
law]. 


(«) Scott V. Conlson, [1903] 2 Ch. 249. 

(») Bilbie v. Lumley (1802), 2 East, 469, 471. 

(y) (1S67), L. R. 2 C. P. 22. 

(z) (1874), L. R. 9 Ch. App. 609, 614. 

(a) (1881), 6 App. Cas. 181, 190. 
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A distinction has been taken between mistake caused 
by ignorance of a general rule of' law, and that caused 
by ignorance of a particular right ; the contract in the 
latter ea^^e being liable to avoidance. “ When the word 
jvs is used in the sense of denoting a private right, that 
maxim (/>) has no application. Private right of owner- 
ship is a matter of fact ; it may be the result also of 
matter of law ; but if the parties contract under a 
mutual mistake and misapprehension as to their relative 
and respective rights, the result is that the agreement 
is diable to be set aside as having })rocceded upon a 
common mistake. Now that is the case with these 
parties, the respondents believed themselves to be 
entitled to the property, the petitioner believc^d that he 
was a stranger to it, the mistake is discovered, and tbe 
agreement cannot stand ” (c). 

J\Vme(h'es in Cases of Mstah— At common law the 
remedy is rescission when the contract is still executory 
and the status quo can be restored ; and money 'paid by 
mistake of fact may be recovered. In equity there is a 
right of rescission, or in some cases, of rectification. 
Where the mistake is \ipt mutual, the remedy is 
rescission, but the court may offer the other party what 
the ])arty making the mistake intended to give, and 
upon the offer being accepted, order rectification instead 
of rescission. If the mistake is mutual, the court may 
amend the contract, rectifying it in accordance with 
the intended terms (d). 


(b) Iff norantia juris band excusat, 

(c) Lord Westbuby, in Cooper v. Pfiihbs (1867), L. R. 2 H. L. 149, 
170 ; and see Earl Beauchamp v. Winn (1873), L. R. 6 H. L. 228. 

id) Paget v. Marshall (1885), 28 Ch. D. 255. 
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Undue •Inbluence and Duress. 

Undue influence is the improper 'use of any power 
possessed over the mind of a contracting party, and 
it may in all cases be proved as a fact (#^). Moreover, 
according to the doctrine expounded in Huyuenin v. 
Baseley (/), undue influence is ])resumed (in tht' 
absence of rebutting evidence) in all cases where 
the relative position of the parties is such as to 
render it probable that such influence exists and has 
been exerted ; between solicitor and client, trustee 
and r^stid que trusty guardian and ward, etc. But the 
relation of husband and wife is not one of those to 
which the doctrine applies (y). Duress is actual or 
tlifeatened violence, or imprisonment. In cases of 
imdue influence and duress the law considers that 
consent is not freely given, and it allows the contract 
to be avoided at the will of the party coerced ; the 
contract can subsequently be made good if ratified 
when that party is absolutely fi*ce from the influence 
or power. Whether the coercion amounts to duress 
depends upon the facts of each particular case ; “ when- 
ever from natural weakness ftf intellect or from fear — 
whether reasonably entertained or not — cither party is 
in a state of mental incompetence to resist pressure 
improperly brought to bear, there is no more consent 
than in the case of a person of stronger intellect 
and more robust courage yielding to a more serious 
danger ” (h), 

* (e) Smith v, Xay (1859), 7 H. L, Cos., at pp. 778, 779. 

(f) (1807), 14 Ves. 273. 

(j) Howes V. Bishop, [1909] 2 K, B. 390. 

(Ji) Butt, J., in Scott v. Sebright (1887), 12 P. D., at p. 24. 



106 General View of the Law of Contracts, 


Foreign Law, ‘ 

Conflict of Laws , — A dispute sometimes arises as to- 
what is to be the law by which a contract or some part 
of it is to bo governed or applied. The uncertainty may 
be brought about by a variety of causes ; for instance, 
the contract may be entered into in one country with a 
view to its being wholly or partly performed in another, 
and the laws of the two countries may materially differ 
as to the validity or effect of one or more stipulations 
in the contract. It is impossible either to exhaust the 
circumstances which may give rise to the dispute or to 
lay down hard and fast rules for the determination of 
■any particular case, but all the authorities agree that 
the point to bo ascertained is — what was or must be 
presumed to have been the intention of the parties with 
respect to the country the law of which is to govern 
the contract ? Any presumptions or primA facie rules 
which have from time to time been evolved, by text 
writers or laid down in decided cases are solely directed 
to the ascertainment of this intention. It must always 
.be a matter of c'onstruction of the contract itself as 
' road by the light of the subject-matter and the 
surrouhding circumstances. The most satisfactory 
evidence of the intention of the parties is, of course, 
the language of the contract, and it is only where this 
leaves the question in doubt that there is any occasion 
to resort to other considerations : thus, where a contract 
was entered into in England between parties residing 
in England and Scotland respectively, but was mainly 
to be performed in Scotland, the House of LorSs- 
largely based their judgment upon the following 
clause in the contract : ‘‘ Should any dispute arise out 
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of this contract the same to be settled by two members 
of the London Corn Exchange or their umpire in the 
usual way.” This was considered to bo a clear indica- 
tion that the parties contemplated that the contract 
should be interpreted according to the rules of English 
law («). 

Where the doubt is not removed by the language of 
the contract, the broad rule is that the law of the 
country where the contract is made presumably governs 
the nature, the obligation, and interpretation of it, 
unless the contrary appears to be the intention of the 
])arties (k). The very manner in which this rule is 
stated shows that it is one which may have to give way 
to other considerations of more weight. The place of 
performance is a very material fact. “ In most cases, no 
doubt, where a contract is to bo wholly performed abroad 
the reasonable presumption may be that it is intended to 
be a foreign contract determined by foreign law ; but this 
primal ^acie view is in its turn capable of being rebutted 
by the express or implied intention of the parties as 
deduced from other circumstances ” (/). Even where a 
contract between English subjects is to be wholly or 
partly performed abroad tlie parties may only have 
intended to incorporate the foreign law so far as the 
regulation of the method and manner of performance 
abroad was concerned, without altering any of the inci- 
dents which attach to the contract according to English 
law. In Jacobs v. Credit Lyonmis (/a) a contract was 

(0 Jlamlyn 0>. v. Taligher Distillery y [1894] A. C. 202. 

(4) Jacobs v; Credit Lyonnais (1884), 12 Q. 13. D. 689 ; In re 
Missouri Steamship Co. (1889), 42 Ch. 1). 321. 

(0 Per Bowen, L.J., in Jacobs v. Credit Lyonnais, supra, at 
p, 601. 

(wO (1884), 12 Q. 13. D. 589. 
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made in England between English resident houses 
for the sale of a large quantity of goods to be shipped 
by a French company at a port in Algeria. Owing to 
an insurrection in Algeria the export of this particular 
merchandise was forbidden by the authorities there, at a 
time when the contract had not been wholly completed, 
thereby rendering further p(‘rformance impossible. 
According to the law of Algeria this would have 
excused further performance. It was, however, decided 
that tlie contract was an English contract, and the 
obligation to deliver being absolute the subseciuent 
impossibility alforded no defence to an action for 
damages. 

Other material considerations, besides the place where 
the contract was made and the place of performance, 
may have to be taken into account, such as the residence 
of the contracting parties, the form of tho contract, its 
subject-matter, the things to be done, and the occurrence 
of a stipulation which is valid according to the^law of 
one country but unenforceable in another. Presumably 
the parties would have intended the whole of their 
contract to be enforceable, and the existence of such a 
stipulation as that last nfentioned would be cogent 
evidence that the parties were looking to the tribunal 
which would enforce it (/^). Like the other presump- 
tions, it is not conclusive. Other things being equal, 
preference should bo givenito the law of the jdace with 
which the transactionjlias the most real connection (o). 


(«) In re Missouri Steamship. Co., supra ; and of. South African 
Breweries, Limited v. King, [1899] 2 Ch. 173. 

(o) South African Breweries, Limited v. King, supra; Westlake’s 
Private International Law, at p. 268. 
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And where the residence of any party is material, actiud 
and not nominal fesitlence is to he coii'iidered (o). This 
is especially important in the ease of (companies 
registered in one country and carrying on business in 
another. 

If the English courts decide that a contract is to be 
governed by the law of a foreign country, and the 
contract contains a stipulation valid by the law of that 
country, but unenforceable by English law, the exact 
nature of the stii)ulation has a further importance. If 
it contravenes some essential }>rincipl(‘ of justice or 
morality, as recognised by the courts of this country, it 
will not be enforced (//), and if, though not immoral or 
unjust, it is in direct conflict with deeply-rooted and 
important considerations of local policy, the recognition 
of it will be equally denied. Otherwise, effect will in 
most cases be given to the stipulation, even though it 
would be unenforceable if contained in an English 
contract (q). 

On the other hand, the English courts will not 
recognise a disiibility or disqualification arising from 
the principles or custom or positive law of a foreign 
country, especially if it is #f a penal nature, provided 
that it isliot known here. Thus, a person adjudged by 
a French court to be a prodigal may be prohibited from 
dealing with his property without the assistance of an 
adviser appointed by that court. Such a prohibition 
would not, however, prevent him from obtaining or 

ip) Kavfman v. Qerton^ [^904] 1 K. B. 591. 

(f) Hanilyn 4' Co. v. Talisker Distillery^ [1894] A. C. 202 ; In re 
UteamHlnp Co. (1889), 42 Ch. D, 321. 
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dealing with property belonging to him in Eng- 
land (r). ‘ 

In like manner the English courts will not re- 
cognise the law of a foreign country imposing a 
personal liability on the shareholders of an English 
limited company, which incurs debts in trading abroad ; 
because such a liability in respect of the company’s 
debts is inconsistent with the limitation of the share- 
holder’s liability according to English law, and that 
limitation is the legal basis of his relation to the 
company (5). 

Whatever law governs the interpretation of the 
contract, anything which relates to the remedy to be 
enforced must be determined by the lex foi% the law of 
the country to the tribunals of which the appeal is made. 
The practice of those courts must be followed, their 
rules as to the admissibility of evidence will apply, and 
so will any provision which bars the remedy, such as the 
Statute of Limitations {t). If the remedy is barred by 
lapse of time according to the law of the country in 
which enforcement is sought, it does not matter that it 
is not so barred by the law of the country with respect 
to which the contract wastinade (t). Conversely, an 
action on a foreign contract may be maintaihed here^ 
even though the time has expired for enforcing the 
contract in the foreign country, provided that the period 
laid down by the English Statutes of Limitations has not 

(/•) Wormt V, Be Valdor (1880), 49 L. J, Ch. 261 ; In re Selot's 
Tntds, [1892] 1 Ch. 488. 

(s') RUdonIron and Loeomotivc WorUt v. Furness, [1906] 1 K. B. 
49. Except, perhaps, in a case where a shareholder has expressly 
authorised the directors to pledge his personal credit (ib.), 

(t) Bon V. Lippmann (1838), 6 C. & F. 1, 
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been exceeded (?^). It would be otherwise if the foreign 
statute destroyed the debt as well as the remedy (tf). 

Foreign law will not be judicially noticed in the 
English courts. It must be proved, as a matter of fact, 
by the evidence of a competent witness (.c). 

Foreign Judgment . — The judgment of a foreign court 
having jurisdiction over the subject-matter, and the 
parties brought before it, will be acted on here as final, 
and may be enforced by action, provided that the 
proceedings are not in conflict with English views of, 
natural justice, even though there may have been 
some irregularity in them (y), unless the judgment 
has been obtained by fraud (c) or an English statute 
applies to the circumstances (a). The fraud of the 
plaintiff in obtaining the judgment may be pleaded 
as a defence to an action brought on the foreign 
judgment, even though it cannot be proved without 
re-trying the question adjudicated upon by the foreign 
court {»). But it would be no defence to an action on 
such a judgment that the foreign court had, according 
to English law, put an erroneous construction on an 
English contract {h). The foreign court must have had 
jurisdictiog. 

In actions in persona7n there are five cases in which 
the courts of this country will enforce a foreign judg- 
ment : (1) Where the defendant is a subject of the 

(m) HarrU v. <^ui7ie (1869), L. R. 4 Q. B. 663. 

(a?) Vander DonJit v. Thellmon (1849), 8 C. B, 812. 

(y) Pmihcrton v. Hughes, [1899] 1 Ch. 781. 

(s) Vadala v. Lawes (1890), 25 Q. B. D. 310. 

(a) Hay V. Northcote, [1900] 2 Ch. 262. 

(5) Godard v. Gray (1871), L. R. 6 Q. B. 139. 
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foreign country in which the judgment has been 
obtained ; (2) where he was rcfsident in the foreign 
country when the action began ; (3) where the plaintiff 
in the character of plaintiff has selected the forum in 
which he is afterwards sued ; (4) where ho has volun- 
tarily appeared ; and (5) where he has contracted to 
submit himself to the forum in which judgment was 
obtained (c). But the ownership of property abroad is 
not sufficient to give the foreign court jurisdiction in a 
personal action (d), 

(o) Emnnnel v. Stjmon^ [1908] 1 K B. 302, at 309 ; Buckley, 
L.J. See also SohlhHhy v. Westcnholz (1871), L. K. 6 Q. B. 155, 

(d) Emanuel v. Syrmm, sujmi. 
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BULBS RELATING TO PARTIES TO CONTRACTS. 


AGENCY. 

An agent, or, as he is styled in the old books, an 
attorney, is “ he who is employed to do anything in the 
j)lace of another ” (a), and the person who employs is 
called the principal. It must be noted, however, that 
agency is not mere employment,- but employment for 
the purpose of putting the principal into legal relations 
with others. In treating of the law of agency, these 
others will be styled third parties. 

Agents may be divided into various classes. Some of 
the most important, together with the chief variations 
in their legal characteristics, will be found enumerated 
hereafter (J). Taking them generally, they have been 
divided by writers (c) into three classes: (1) Special, 
VIZ., those who have authority to do a specific act, e,g., 
buy a particular thing ; (2) General, viz., those who 
may do anything coming within certain limits, e.g., 
^gent to manage a business ; (3) Universal, viz., those 
who may do anything on behalf of their principal, and 
whose authority is unlimited. Thus, a universal agent 

(«) Comyns’ Digest, Attorney A. 

<*) Post, pp. 150 et seq. {c) See Story, Agency, ee. 17, 21. 



114 


Agency. 


may do anything on behalf of and bind his. principal, if 
only it is legal and otherwise consonant to the general 
law of contracts ; a general agent may do the same 
within prescribed limits ; a special agent is tied down 
to the specific act to perform which he is appointed. 
A man may have two businesses, e.g.^ banker and tea 
merchant ; his general agent in the banking-house 
would have no authority to contract on his behalf in 
the tea-house, and vice versa; his universal agent could 
do so in both ; a messenger who is sent to get postage 
stamps could bind him only in matters incidental to 
that purchase. 

Who may Appoint and be Appointed Agents. 

Those who cannot make contracts themselves (as to 
whom see ante^ pp. 31 et seq.) cannot get rid of their 
disabilities by the employment of agents, but it is 
settled that incapacity to contract for himself will not 
prevent a person from being appointed agent to' contract 
for another. For instance, at common law a married 
woman is incapable of contracting for herself, but she 
could, with the proper authority, bind her husband by 
contracts made on his behalf {d). 

Appointment of Agents. 

As a rule, no formal mode of appointment is required ; 
in fact, the vast majority of agencies are created verbally, 
often without any express arrangement at all, and unless 
these were recognised by law, mercantile business could 

(d) Kg., Jiazeley v. Forder (1868), L. R. 3 Q. B, 669. 
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hardly proceed. But the agent is to have authority 
to contract under seal, the authority must also bo under 
seal, And it is then called a power of attorney, though 
the want of a deed will bo of no avail as a defence to a 
principal who is present and allows the agent to enter 
into the contract for him (^). Also, a deed is necessary 
when the intended principal is a corporation, and the 
authority given is to enter into contracts which a 
corporation can only make under seal (/). In other 
cases writing seems to be unnecessary for the duo 
appointment of an agent unless expressly required by 
statute. Writing is required (and possibly a deed (^)) 
for the appointment of an agent where the contract is 
within the provisions of ss. 1 and 3 of the Statute of 
Frauds, which relate to leases. Contracts within s. 4 
of the Statute of Frauds and of the Sale of Goods Act, 
though unenforceable by action unless in writing, may 
be validly made by verbally authorised agents (4). 

The fallowing may be the methods of appointment : 
1. Seal. 2. Parol (including words and writing). 
3. Implication arising from the conduct or situation 
of the parties. Under this last head come such cases 
as the following : A servant* allowed to purchase oats 
tor his master’s horses ; the authority of a partner or 
wife to bind a copartner or husband ; an owner who 
sends horses to a repository for the sale of horses 

(«) Ball V. BunstercilU (4791), 4 T. li. 313. 

(7) See ante^ pp. 45—47. 

G) See 8 & 9 Viet. c. 106, 8. 3. 

CO Higgim y. Seninr (1841), 8 M. & W. 844; Heard y, Pilley 
^ Companies (Consolidation) Act, 

U08 (8 Edw. 7, c. 69), s. 80 (2), which provides that an agent to sign 
Iv!** prospectus filed in accordance with the requirements of 

the Act, moat be authorised in writing. 
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authorises a bon^ fide sale, and generally a person may 
so act as to be precluded from denying authority. So 
in Pickering v. Busk (i) a broker was employed by a 
merchant to buy hemp ; the broker did so, and, at the 
merchant’s request, the hemp was left at the broker’s 
wharf ; the broker sold the goods, and the sale was 
supported on the ground that the broker was the 
apparent agent, and that the merchant was estopped by 
his conduct from denying the agency. Such agencies 
have been styled agencies by estoppel. 

Ratification. — Although an agency may be non- 
existent at the time when the contract is entered into, 
it may arise and bo made retrospective by ratification, 
i.e.^ adoption of the contract as made. But there can' 
bo no ratification unless in making the contract the 
agent purported to act for or acted in the name of a 
principal, and a contract made by a person in his own 
name with an undeclared intention that it should be 
made on behalf of another, for whom he then had no 
authority to act, cannot be ratified {k). The principal 
must be in existence when the contract is made, and 
when ratifying, either have full knowledge of the facts 
or be shown to have adopted the acts, whatever they 
were (/). For these reasons a company cannot adopt 
or ratify a contract entered into on its behalf before the 
company was incorporated (m) ; it may make a new 
^ntract to the same effect, unless such contract would 

(0 (1812), 15 East, 38. 

(Jt) Keighley M axled 4* Co. v. Durant, [1901] A. C. 240. 

(i) Marsh v. Joseph, [1897] 1 Ch. 213. 

U(»t) Kelner v. Baxter (1867), L. R. 2 C. P. 176 ; iZtf Korthumher- 
land Avenue Hotel Co. (188G), 33 Ch. 1). 16. 
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bo ultra vires (n ) ; on the other liand, it may confirm 
an allotment of shares made, after its incorporation, by 
an irregularly attended meeting of directors (o). If 
the contract is properly ratified, the ratification is 
thrown back to the time when the act was done, so that 
it can be ejBfectively made after repudiation by the 
promisor (p). Moreover, the ratification must be not 
of part of the contract but of the whole (7). 

It may be added that where an agent makes a 
contract in the name of his principal, but with the 
intention of fraudulently taking the benefit of the con- 
tract for himself, the principal may nevertheless ratify 
and enforce the contract as against the other parties to 
it (r). On the other hand, if an agent contracts in the 
name of a principal and the contract is within the 
terms of a written authority given to the agent by 
the principal, then although the agent makes such 
contract solely in his own interests and the written 
authoritjr is not disclosed to the contractee, the latter, 
acting in good faith, will be entitled to hold the principal 
bound (5). 

Termination pF Agency. 

This may occur either by the act of the i)arties them- 
selves or by operation of law. 

(i) By Act of the Parties . — This is styled revocation 
it the principal withdraws, renunciation if the agent 

(n) Athhuiij Carriage Co. v. Riolie (1875), L. II. 7 H. L. 668. 
ip) Re Portuguese Consolidated Copjwr Mines (1890), 45 Ch. D. 16. 
(p) Bolton PaHners v. Lambert (1889), 41 Ch. D. 296. 
ig) Cf. Fergusson v. Carrington (1829), 9 B. & C. 69. 

(»•) Re Tiedetnann and Ledermann Frh'es, [1899] 2 Q. B. 66. 

(0 Samhro v. Burnand-^ [1904] 2 K. B. 10. 
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throws up the contract* It is brought about by either 
part}’, and unless repugnant to the original terms of the 
contract, it may take place at any time. But it must 
be noted that the principal will be liable on contracts 
entered into on his behalf after the termination of the 
agency, unless he has caused notice of such termination 
to reach third parties, who may act on the faith of the 
previous authority, until such a time has elapsed, or 
such circumstances have happened, as would lead a 
reasonable man to infer that the agent’s authority 
had been countermanded. Thus, a servant who had 
authority to receive, borrow, and pay money for his 
master, borrowed 200 guineas in his master’s name 
after he had quitted the service ; and the lender 
recovered against the master on the ground that he had 
not been made aware of the revocation of authority (t). 
So, in the case of a partnership (which is in many 
respects a kind of agency), the partner who leaves the 
firm but remains ostensibly a member, is liable for 
debts incurred after his retirement. 

A limit to this power of revocation at any time, is 
found where an interest has been coupled with the 
authority ” ; when tile principal has entered into 
an agreement to give something to a person, and has 
appointed the latter as agent to collect and secure it 
for himself. In such a case the authority cannot be 
revoked. So, although the authority of a factor to sell 
goods is in general revocable, it will becojne irrevocable 
if he has made advances to the principal in con- 
sideration of the latter giving him authority to sell 


(t) Mmk V. Clayton, Molloy, De Jure Maritime, bk. 2, c. 10, 
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at tlip market price and retain his advances out of the 
proceeds (u). 

(ii) By Operation of Law, — (1) Subject to exceptions 
depending upon the special terms of the appointment, 
the death of the principal at once puts an end to the 
authority of his agent. A case illustrating this is 
>Smout V. llbery (,r), in which it was decided that a 
butcher was unable to recover from the husband's estate 
the [)rice of meat supplied to a woman, at a time when 
her husband, supposed to be alive, was in reality dead ; 
lier authority to buy was gone. (2) Bankruptcy : The 
agent’s authority is generally revoked by the bank- 
ruptcy of his principal ; not necessarily by that of 
himself. (3) Insanity : The insanity of the agent will 
determine his authority, and the insanity of the princi- 
pal seems equivalent to a revocation, but if third parties 
have dealt with the agent on the faith of the authority 
previously given, and without notic(^ of its determina- 
tion or revocation, the principal will be precluded from 
<lenying the continuance of the authority. Thus, in 
Drexc v. Niinu (^), a man gave his wife authority to 
buy, then became a lunatic. When he had recovered, 
he repudiiUed her contracts, but Avas held liable in an 
action for the price. 

In addition to the above, the agency may be termi- 
nated by — (i) expiration of the time agreed upon for 
it.> continuance ; (ii) destruction of the subject-matter ; 

(w) Baleigh v. Atkinson (18t0), 6 M. & W. 670. 

(1842), 10 M. & \Y, 1. In so far as this case decided that the 
agent would not be liable in such circumstances for damages for breach 
of warrants of authority, it must be .treated as overruled. See post. 
p. 137. 

(y) (1879), 4 Q. B. U. 661. 
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e,g,^ the employment of an agent to let a house is deter- 
mined when the house is burnt d6wh. The employment 
of an agent for a fixed term does not necessarily imply 
that a business shall be continued so as to give him an 
opportunity to earn commission, and the sale of the 
business before the term expires may, in effect, deter- 
mine the agency without rendering the principal liable 
to make any compensation to the agent {z) ; (iii) com- 
plete performance ; e.g.y when an agent to procure a 
buyer has procured one who is accepted. 

Rights and Duties. 

(i) As Between Principal and Agent. 

Buties of an Agent to Ms Principal , — His duty is to 
do the work he has undertaken, and to do it with 
reasonable skill and diligence. The extoct amount of 
skill and care required varies much with the circum- 
stances, but generally a man who undertakes tp act for 
another must not show less diligence than he would 
have shown if exercising his own affairs. If in addition, 
he is engaged upon an understanding that he must show 
special skill, this skill he^inust show, or he^is liable to 
indemnify his principal, even though he has done his 
best. 

In this respect a difference is to be observed between * 
a gratuitous and a paid agent ; the gratuitous agent is, 
liable only in the event of negligence in carrying out a 

( 2 ) See Rhoden v. Formed (1876). 1 App. Gas. 266 ; of. Turner v. 
Qoldmith, [1891 J 1 Q, B. 644. It is a question of the construction of 
the contract in each case, an important element being the nature of the 
consideration moving to the promisor. See Ogdens, Limited v. Nelson^ 
[1904] 2 K. B. 410 ; affirmed, [1905] A. C. 109. 
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matter actually commenced^ but he is not bound to 
enter upon the a^en^y at all. He is not liable for a 
no 7 i-feasance, but only for a 7?«Vfeasance. Whatever 
he does enter upon, he must carry it out without negli- 
gence, it being held that the “ confidence induced by 
undertaking any service for another, is a sufficient legal 
consideration to create a duty in the performance of 
it” (a). Even then, however, his resj)onsibility is not 
so great as that of a paid agent, for whereas the latter 
is liable for ordinary negligence, the voluntary agent 
is liable in damages only if he be guilty of gross negli- 
gence (h), unless, indeed, his profession is such as to 
imply skill, in which case, if he enter upon the work 
at all, he must do so with that skill (e). The qiie>tion 
then arises, what is gross negligence? (hiOMPTON, J., 
laid down the law in Beal v. South Devon Rail. Co. (d)^ 
thus : Gross negligence includes the want of that 

reasonable care, skill, and expedition, which may 
properly be expected from persons so holding them- 
selves out as agent for anything), or their ser- 
vants . . . The failure to exercise reasonable care, 

skill, and diligence, is gross negligence. What is 
reasonable varies in the case*of a gratuitous bailee, and 
that of a bailee for hire. From the former is reasonably 
expected such care and diligence as persons ordinarily 
use in their own affairs, and such skill as he has. From 
the latter is reasonably expected care and diligence such 

(a) See Coggs v. Bernard (1704), 1 Sm. L. C. (11th ed.), p. 173, 
and notes thereto. 

Qt) Beauchamp v. Powley (1831), 1 Moo. & K. 38 ; Boorman v. 
Jenkifut (1836), 2 A. & E. 266. 

(e*) Lord LOUGHBOKOUGH, in Shielh v. Blachhurne (1780), 
1 H. Bl. 168. 

(d) (1864), 3 H. & C., at pp. 341, 342. 
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as are exercised in the ordinary and proper course of 
similar business, and such skill *as he ought to have, 
viz., the skill usual and requisite in the business for 
which he receives payment ” (e). 

Whatever the agent does must be done for the benefit 
of his principal, not fiieccssarily in his name ; in fact, 
not ordinarily so. Thus, an auctioneer sells without at 
once disclosing the vendor ; a broker sells “ for my 
principal,” or, to use a more homely example, the 
servant calls and engages a cabman, and all without 
mentioning the name ot the person for whom the con- 
tract is made ; but in each case all benefit belongs to 
the principal. An agent cannot convert himself into a 
principal without his principal’s assent ; e.//., if a broker 
is employed to buy, he cannot sell his own goods to the 
principal without the principal’s assent ; and even a 
trade usage will not excuse this, unless the principal is 
acquainted with the usage (/). An agent must never 
place himself in such a position as to cause his duty 
and his interest to conflict. It is for this reason that 
he must not act for the advancement of his personal 
interests in the particular matter without leave, nor 
turn himself into a principal (y). He must not inter- 
mix his affairs with those of the principal, e.r/.,*he should 
not pay money received as agent into his own private 
account (A) ; he must always be prepared to render an 
account (i). 

(e) “ Gross negligence ” has, however, been described as the same 
thing as negligence, with the addition of a vituperative epithet ; but 
whether the expression is accurate or not, it serves to illustrate the 
fact that what amounts to negligence in one case does not necessarily 
constitute it in another. 

(/) Robimm v. Mollett (187.5), L. R. 7 H. L. 802. See post, p. 511. 
(g) Bentinck v. Fom (1887), 12 App. Cas. 662, 658, 659. 

(jC) Story, Agency, s. 208. 

(i) Wh^ V. Lincoln (1803), 8 Ves. 363. 



Rights and Duties. 


123 


An agent must not make any secret profit out of his 
employment, and ahy So made will become the property 
of his employer. Thus in Morlson v. Thompson (k), T., 
a broker, was employed to purchase a ship ; the vendor 
employed S. as his agent and agreed to give S. what- 
ever was obtained over dB8,500. S. agreed to give a 
portion of this excess to T., and eventually T. bought 
the vessel for £9,250. It was held that T.’s principal 
could claim whatever T. had obtained from S. So in 
KImhcr v.^Barher (/), the plaintiff desired to procure 
shares, and defendant agreed to buy some for him at a 
price ; as a fact defendant had already bought some for 
less and he sold these to the plaintiff, and the Lord 
Chancellor held that defendant was an agent and 
must hand over the difference between the bought and 
sold price. In Harrim/ton v. Virtoria Dork Graving 
Co. (in), defendants agreed to give plaintiff commission 
for superintending repairs to be executed on property 
of the Great Eastern Railway (company, plaintiff* being 
at the time agent to the railway company. Plaintiff 
was to use his influence to get the defendants the work. 
It was decided that though the commission did not bias 
the plaintiff, yet the promise.to give it was corrupt and 
the plaintiff was not allowed to recover. This case is 
important as showing that the effect of the illicit com- 
mission on the agent’s mind is not to be considered, the 
mere agreement to accept it is sufficient, and if the 
money is paid over, it may be recovered by the principal 
-as money received to his use. 

A sub-agent who is aware that he is being employed 
by an agent of the principal stands in a fiduciary 

(A) (1874). L. R. 9 Q. B. 480. 

(0 (1873), L. R. 8 Ch. 66. («) (1878), 3 Q. B. D, 549. 
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relationship to the principal, and will be accountable to- 
hiili for any secret commission deceived ; although no- 
privity of contract has been established between the 
sub-agent and the principal (n). 

But the principle prohibiting an agent from making 
a profit for himself beyond his agreed remuneration 
does not apply to the directors and officers of a cor- 
poration, which has been appointed agent, and then 
employs its officials to do work in connection with the 
agency for salaries, commission and profit Costs. The 
directors and officers stand in a fiduciary position only 
to the company and not to strangers dealing with the 
company, and proper payments made to them by the 
company will be allowed {o). 

An agent who takes a secret commission from a 
person with whom he is dealing on behalf of his 
principal is a debtor to his principal for the amount 
thus received ; but the principal cannot claim that tbfr 
agent is trustee for him of the actual money, and so 
cannot follow the money into and claim the investment 
in which the agent has placed it ; the principal V 
remedy is to bring an action and get judgment for an 
amount equivalent to that received by the agent (p). 

An agent who receives a secret profit muk not only 
account for it to his principal, but also forfeits his right 
to commission in respect of the transaction in connec- 
tion with which the corrupt bargain was made (</). 
But where the transactions between a principal and 

(») Powell V. Mmn Jone» ^ Co., [1905] 1 K. B. 11. See also imt^ 
pp. 126, 127. 

(o) Bath V. Standard Land Co., Limited, [1911] 1 Oh. 618., 

(jp) Litter v. Stubbs (1890), 45 Ch. I). 1. 

(< 7 ) Andretos v. Jiaiiisay S' Co., [1903], 2 K. B. 6.35. 
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his agent are severable, and the agent has acted 
honestly in some ani dishonestly in others, he is 
entitled to commission in all the instances in which he 
has been honest, but is not entitled to it in the cases in 
which he has been dishonest (y). A secret profit 
received by an agent without fraud in connection with 
some duty incidental to the main purpose of his 
employment cannot b© retained, but in such case the 
agent will not forfeit his right to remuneration (s). 
An agent who receives a bribe from a third party may 
be dismissed without notice (f). Corrupt transactions 
with an agent are now punishable as misdemeanors, 
both the agent and any person corruptly dealing with 
him being criminally responsible (a). 

The fact that the principal has recovered from his 
agent a bribe received, will not of itself prevent him 
from proceeding for damages against the person who 
paid the bribe (.r). And further, where a contract has 
been entered into with an agent who has been induced 
to accept a bribe, the principal may refuse to be bound 
by the contract, irrespective of any eftect the bribe 
may have had on the agent’s mind (y). 

A further duty of the agertt is to do the work him- 
self, and not to commit it to others for performance, for 
the old maxim applies , — Delegatus non potest delegare. 

One who has authority to do an act for another must 


(r) NitedaU Taendstiohfahrik v. BrusU'f, [1906] 2 Ch. 671. 

(■») Hippisley v. Kw’e Bros., [1905] 1 K. B. 1. 

(0 Boston Beep Sea, etc. Co. v. Ansell (1888), 39 Ch. 1). 339. 

(tt) Preveation of Corruption Act, 1906 (6 Edw. 7, c. 34). 

(a?) Mayor of Salford v. Lever, [1891] 1 Q. B. 168 ; Orant v. &old, 
etc. Syndicate, Limited, [1900] 1 Q. B. 233. 

(y) Shipway v. Broadwood, [1899] 1 Q. B. 369. 
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execute it himself, and cannot transfer it to another” (c). 
But this needs some modification, for though it applies 
where personal trust is put in the agent, or where 
personal skill is required, yet in many cases it does not, 
especially under these circumstances, (i) where custom 
sanctions delegation ; (ii) where delegation is necessary 
to proper performance ; (iii) where there is an agree- 
ment, express or implied, to allow it. Tln^ leading case 
on this part of the subject is I)e Bussche v. Alt (a). 
There, a plaintiff (resident in England) consigned a 
ship to G. & Co., in China, for sale on certain terms, 
and G. k Co., with the knowledge of the plaintiff*, 
employed the defendant in Japan to sell it. A point 
arose in the action whether or not the delegation was 
good, and Thesiger, L.J., in giving the judgment of 
the court, said : The maxim (delegatus non potest 
delegare)^ “when analysed, merely impoi'ts that an 
agent cannot, without authority from his principal, 
devolve upon another obligations to the principal which 
he has himself undertaken to personally fulfil ; and 
that, inasmuch as confidence in the particular person 
employed is at the root of the contract of agency, such 
an authority cannot be implied as an ordinary incident 
in the contract. But the exigencies of business do 
from time to time render necessary the carrying out of 
the instructions of a principal by a person other than 
the agent originally instructed for the purpose, and 
where that is the case, the reason of the thing requires 
that the rule should be relaxed, so as, on the one hand, 
to enable the agent to appoint what has been termed a 

( 2 ) Bncon’s Abr., Auth. D. ; Storj, Agency, s. 14. 

(«) (1878), 8 Ch. D. 286. 
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* sub-agent ’ . . and on the other hand, to constitute 
in the interests and for the protection of the principal, 
a direct privity of contract between himself and such 
substitute* And we are of opinion that an authority to 
the effect referred to may and should be implied, where 
from the conduct of the parties to the original contract 
of agency, the usage of trade, or the nature of the 
particular business which is the subject of the agency, 
it may reasonably be presumed that the parties to the 
contract of agency originally intended that such 
authority should exist, or where in the course of the 
employment unforeseen emergencies arise which impose 
upon the agent the necessity of employing a substitute.” 
Thus, an auctioneer must do the work himself, but if 
goods are given for sale at a public auction to a man 
known not to be a licensed auctioneer, there is authority 
for the agent to employ a licensed man. So, if a man 
employ a solicitor, there is implied authority to allow a 
delegation of some of the work to clerks (b). 

An agent may not employ, save in his principal’s 
interest, materials and information which the agent has 
obtained or been supplied with only for his principal 
and in tbe^course of his agency (c). 

If the agent is a del credere a<jent^ i.e., an agent for 
sale, who gives an undertaking to his employer that 
nothing shall be lost owing to the default of the thirdi 
party, he is under the further duty of making good to 

(J) As to delegation by directors, see Howard's Case (1866), L. K. 
1 Ch. 561 ; and generally, Catlin v. Bell (1816), 4 Camp. 183 ; 
Coles V. Trecothiok (1804), 9 Ves. 234, 261 ; and Story on Agency, 
SR. 14 et sen. As to liability for sub-agents’ contracts, etc., see Story, 
8 . 201 . 

(e) Lamb v, Evans. [1893] 1 Ch, 219 j and see Robb v. Greeny 
[1896] 2 Q. B.315. 
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his principal any loss which may thus be incurred by 
the latter. And he will be liable though the arrange- 
ment has not been reduced to, or evidenced by, writing, 
for his promise to indemnify is not a guarantee within 
the Statute of Frauds, s. 4 (d). 

The possession of an agent is the [)ossession of his 
principal, and accordingly he cannot set up the Statute 
of Limitations (e) against his principal ; but if he 
repudiates the character of agent and claims property 
in his own right, the statute will commence to run in 
his favour (/). 

Rights of an Agent as against his Principal. — 1. Tn 
the first place, he has a right to the remuneration agreed 
upon, or which may be customary in the business in 
which he has been engaged ; e.g., if A. employs B. to 
sell goods for him, and says nothing about commission, 
he is understood to agree to pay such amount as may 
be usual ; unless, indeed, the agency be gratuitous, the 
eonsideration for the duty imposed on the agent in 
such cases being the trust reposed in a person who has 
undertaken to do work (g). But whatever the 
remuneration may amount to is a matter to be deduced 
from the contract itself, and is a question of fact in each 
particular case, and not of law. If the principal does 
not carry out the contract made for him, the agent 
nevertheless will often be entitled to his commission. 
Thus, in Prickett v. Badger (A), an agent found a 

(</) See SuttA)n v, Orey, [1894] 1 Q. B. 285 ; pp. 443, 444. 

(/) A et teq. 

(/) WiUiaiM V. Pott (1871), L. R. 12 Eq. 149 ; Lydl v. Kennedy 
(1889), 14 App. Cas. 437. 

(ft) Coggs V. Bernard (1704), I Sm. L, C. (11th ai.), p. 173. 

(A) (1857), 1 C. B. (N.S.) 296. 
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purchaser, but the principal would not complete; it 
was decided that tlie agent was entitled to reasonable 
remuneration, Willes, J., thinking the full amount of 
agreed commission to be due. In Green v. Lucas (/), 
and in Simpson v. Lamh (/c), the same principle was 
adopted. In the latter case the principal sold the 
property himself, and the court decided that, though no 
action could be brought for revocation of authority, yet 
the agent could recover for work already done. But 
each case stands by itself; sometimes the facts show 
that, according to the agreement, the agent is to take 
nothing unless he completes the matter ; soni(‘timcs he 
is to take a full commission in any event ; sometimes 
he may get an amount proportionate to the work done ; 
sometimes his rights are regulated by custom or 
usage (/), A fruitful source of litigation arises from 
any doubt whether the agent is entitled only in re8[)ect 
of the first transaction arising from his introduction, or 
whether he can demand commission on»all subsequent 
orders from the persons introduced, and no general rule 
can be laid down ; the parties should see that the precise 
terms are in the agrc(unent (m ). 

2. An agent is entitled to he indemnified for losses 
and liabilifies incurred by him in the course of the 
agency. Thus, in one case, where the agent was sued 
for seizing goods improperly, and it was shown that he 
did it bon^ fide, and at the command of his principal, 

(0 (1875), 33 L. T. (N.s.) 684. 

(A) (1856), 17 C.B. 603. 

(1) See ^ueen of Spain v. Parr (1870), 89 L. J. Ch. 73 ; Occen v. 
Mules (1861), ao L. J. C. P. 343 ; Lockwood v. Lerick (1860), 8 C. B. 
(N.8.) 608 ; Tribe v. Taylor (1876), 1 C. P, D. 505. 

(w) See Tribe v. Taylor^ supra. 
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he was adjudged to be entitled to indemnity (n). So if 
a principal direct his agent to erigagc in any enterprise 
in which, hy any particular custom or usage of the 
market, liabilities are incurred, the agent will he entitled 
to he indemnified against these, unless the custom is 
inconsistent with the contract. “ It is familiar law that 
a principal who employs an agent to purchase goods for 
him in a particular market is to he taken to he cognizant 
of and is hound by the rules which regulate dealings 
therein ; and the agent is entitled to be indemnified by 
his principal for all he does in accordance with those 
rules” (o) (WiLLES, J.). 

To this last proposition limits have to be placed, 
(i) If the loss he caused hy default of the agent himself, 
his right disappears (p ) ; (ii) the custom must he one 
that is well known ; so notorious in the market that 
those dealing there may easily ascertain it, and may 
well be supposed to have knowledge of it (</) ; (iii) the 
custom must he legal and reasonable, or else express 
knowledge of the custom should he shown to exist (f). 
Some recent cases will illustrate these rules. A stock- 
broker who has wrongfully sold shares as against his 
principal cannot claim from him hy way of indemnity 
even such proportion of the loss as would have been 
payable if the contract had been duly carried out (s). 

(?«) Toj'lis V. Ciwie (1838), 5 Bing. N. C. 636 ; v, 6ihbin» 
(1834), 2 A. & E. 67. 

(<;) Whitehead v. Izad (1867), L. R. 2 C. P. 228. 

(;?) Dujunit y. Hill (1873), L. R. 8 Ex. 242 ; Ellis v. Pond, 
[1898] 1 Q. B. 426. 

(q) Grissell v. Bristowe (1868), L. R. 3 C. P. 112. 

(r) Neilson v. James (1882), 9 Q. B. D. 646 ; Perry v, Bairnett 
(1886), 14 Q. B, D. 467 ; 16 Q. B. D. 388 ; Se,ymQ%T v. Bi'idge(\88h\ 
14 Q. B. D. 460. 

(#) Ellis V. Pond, [1898] 1 Q. B. 426. 
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Again, it is a rule on the Stock Exchange that if a 
broker is employed, *antf he becomes a defaulter, accounts 
opened are, as between the jobber and the broker, closed 
at the current prices ; but, as regards the employer, they 
may he completed by the employer, or by another broker 
for him, at the employer’s will. It was formerly thought 
that the employer had the further option of treating his 
contract for the sale or purchase of shares as closed at 
the hammer price — that is, the price fix(‘d by the ofiicial 
assignee as that at which the transaction is to closed 
so far as the broker and jobber are concerneil (/). But 
in the recent case of Levitt v. Ifamhlet (u) this supposed 
rule was thoroughly discussed by the Court of Appeal, 
and it was decided that there is no established usage 
under which the client of a broker who has become a 
<lefaulter on the Stock Exchange, and \^dlose transactions 
have been closed at prices fixed by the official assignee, 
can claim the right to close at the price so fixed a trans- 
action entered into for him by the broker with another 
member'of the Stock Exchange. 

In Ferrj/ v. Barnett (.r) an action for losses sustained 
on defendant's account was brought ; the defendant had 
instructed his agent to purchase bank shares, and 
before soiling day repudiated the contract. The 
broker had to pay, and now asked to be recouped. It 
was admitted that the purchase was void, as not being 
in accordance with Leeman’s Act (/y), but a custom of 
disregarding this statute was shown to exist. The 

(0 Hartax v. Rihhoiis (1889), 22' Q. B. D. 25i ; Bcclilmxun v. 
Samhlet, [1900] 2 Q. B. 18 ; 6 Com. Cas. 217. 

(w) [1901] 2 K. B. 68 ; 6 Com. Cas. 79. 

(«) (1885), 14 Q. B. D, 467 ; 15 Q, B, D. 388. 

(y) See a7ite<, p. 30. 

K 2 
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court hold, on a finding that the defendant was not 
acquainted with this custom, that the plaintiff could 
not recover, for a knowledge of an unreasonable and 
illegal custom will not be presumed. In Seipnour v. 
Bfidije (c), the facts were similar, but knowledge ot 
the custom was assumed or proved, and the decision 
was against the defendant. 

The last quoted case is somewhat similar to those 
in which it has been held that when a person at the 
request of another incurs some liability, which, though 
not legally enforceable, is paid in consequence of some 
moral pressure danger of expulsion from a society), 

the principal may be legally liable to indemnify his 
agent. In Bead v. Anderson (a), an agent was employed 
to make a hot ; the horse lost, and the agent paid ; had 
ho not done so, he would have been posted as a 
defaulter ; it was decided that he could recover from 
his principal the amount paid(?>). The line between 
this class of case and that represented by Perrg v. 
Barnett {hh) is rather fine ; Mathew, J., thought in 
Seymour v. Bridge ( 5 ) that v. Anderson (a) covered 
the case before him exactly. 

3. An agent has a right to a lien, the particular kind 
varying with the class of agent. See the 6hapter oil' 
** Liens ” (c). 

4. In some cases an agent has a right to stop goods 
“ in transitu ” {d\ as when, being agent of the con- 

( 2 ) (1886), U Q. B. D. 460, 

(a) (1884), 13 Q. B. 1). 779. 

(h) This case was decided before the passing of the Gaming Act, 
1892 (66 Viet. c. 9) ; though the principle of the decision is still 
good law, that Act would, ^in this particular case, have procured aa 
opposite result. 

lU) (1886), 14 Q, B. D. 476 ' 16 Q. B. D. 388. 

(0 Post, pp. 474, 475, (d) Post, pp. 267, 268. 
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:signee, he has mcvie Jiimself liable for the price by 
having pledged his own credit (e). This right may not 
be exercised if the general balance between the principal 
and agent is in favour of the former. 

Authority of an Agent. — This part of the subject is 
much mixed up with that which treats of the liabilities 
incurred by an agent towards third parties, and of the 
extent to which a principal is bound by an agent’s acts ; 
and much of the ])resent subject may be left till we 
come to a consideration of such questions. The 
authority of ah agent is said to bo general or special^ 
dependent upon whether the agency is general or of a 
special class (f). In every case it depends, as between 
principal and agent, upon the terms of their agreement, 
and here the authority will be strictly construed (g) ; 
as between agent, principal, and third parties, upon what 
is the ostensible authority given to the agent. A 
secret limitation of the authority is no answer to the 
claims of those who are not aware of any limitation — 
thus, A. has a shop of which B. is manager, and B. is 
in the habit of receiving necessary goods on credit ; one 
day A. tells B. that for the future all things must be 
paid for af once, and in cash, and he withdraws B.’s 
authority to bind him ; a creditor who subsequently 
supplies goods on credit of the kind B. is accustomed 
to take can recover against A., unless this limitation of 
B.’s authority has been communicated to him ; and this 
is so even though when he supplied the goods he did 

(e) TJnwltes v. Dunn (1830), 1 C. & J. 619. 

(/) See ante, pp. 113, 114. 

is) it A. and B. have authority to do a certain act, A. cannot 
^0 It alone (Com, Dig. Atty. C. (11)), 
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not know thcat B. was an agent (Ji). So, a principal 
who entrusts title deeds to an agent for the purpose of 
borrowing a limited sum of money, will, as a condition 
of recovering the deeds, be liable to repay the whole 
amount, though the agent exceeds the limit, if the 
excess was advanced in ignorance of the limitation : and 
hb will 1)0 so liable although the lender (acting in good 
faith) did not know that the agent bad authority to* 
borrow at all, and made no inquiry (/). If the agent's 
authority is known to be special, the third party must 
make himself acquainted with its limit, unless the 
principal leads him to infer reasonably that the authoi'ity 
is of a particular nature and extent (/•). 

In respect of bills of exchange a signature “ by 
procuration ” operates as notice that the agent has^ 
but a limited authority to sign, and the principal 
is only bound by such signature if the agent in so 
signing was acting within the actual limits of his 
authority (/). 

Certain classes of agents have a certain and definite 
authority ; such as brokers, factors, auctioneers, etc. ; as 
to these, see post, pp. 150 et seq. But, generally, it may 
be said that whatever authority is necessarily required 
to carry out the purpose for which the agency is created 
will, in the absence of evidence to the contrary, be 
implied. Within the limits of his authority, an agent 
has such powers as are required for its proper exercise. 
Authorities “ are to be construed as to include all the 
necessary means of executing them with effect. Thus, 

(A) Watteav v, Fenioiclt, [1893] 1 Q. B. 346. 

(i) BrocUeshy v. Teviperance Building Society, [1896] A. C. ,173.. 

(A) Story, Agency, ss. 67 et seq., b. 126, 

(0 Bills of Exchange Act, 1882 (46 & 46 Viet. c. 61), b. 26. 
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an authority to receive and recover debts includes a 
power of arrest ” (w). So also, a man put in charge of 
a shop will have implied authority to order goods for 
the purposes of the trade carried on ; and to receive pay- 
ments from customers, and give receipts. Such implied 
authority, however, must be so construed as not to give 
a different kind of power from that involved in the 
original direct authority ; c.//., if an estate agent be 
employed to procure a purchaser for an estate, and to 
advertise it, he may not actually enter into the contract 
of sale {n) ; but an authority to sell confers an authority 
to make a binding contract, including an authority to 
sign an agreement (e). So an agent ap[)ointed to 
receive payment of a debt must take cash only, unless 
it is in accordance with the ordinary course of the 
business to take a cheque (2>); and he may not write 
off the debt against one due to himself ; unless authorised 
by a custom of which the principal has notice (7). 

The following examples arc worthy of notice. A 
person who employs a broker to act on the Stock 
Exchange impliedly gives him authority to follow the 
rules there established (r). Goods were delivered to 
an agent for sale at a certain place, and he was unable 
to sell tCem there ; it was decided that he had no 

(wj) Howard y. Baillie (1796), 2 II. Bl. 618. This, of course, was 
stated w’ith reference to the powers of arrest then available to creditors ; 
but the principle remains good. 
in) Cliadhurn v. Moore (1892), 61 L. J. Ch. 674. 

( 0 ) Rosenbaum v. BeUon^ [1900] 2 Ch. 267. 

(p) Bridges v. Oarrett (1870), L. R. 6 C. P. 461 ; Pajii v. WestacotU 
[1894] 1 Q. B. 272. 

iq') Scott V. Irving (1830), I B. & Ad. 605 ; Sweeting v. Pearce^ 
7 C. B. (N.S.) 449 ; Pearson v. Seott (1878), 9 Ch. D. 198. 

(r) Sutton V. Tatham (1839), 10 A. & E. 27 ; and see ante, 
pp. 130—132. 
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authority to send them elsewhere in search of a 
market (5). Authority to settle fosses on a policy 
includes a right to refer the matter to arbitration (t). 
A principal gave an agent abroad authority to purchase 
100 bales of cotton, and the agent purchased 94 only, 
this being all that was practicable ; it was held that 
the agent had authority to use his discretion according 
to the state of the market (?0. At a meeting, at which 
defendant presided, a resolution was carried that a 
circular should be “ printed and advertised at the dis- 
cretion of W.” as quickly as possible ; W. employed 
a printer, and the circulars were sent to the defendant, 
who accepted them ; there was an arrangement whereby 
W. was to pay, but this was not communicated to the 
printer, consequently the defendant was held to have 
authorised \V. to act on his behalf, and was declared 
liable accordingly (.r). An authority to “ sign for me 
and in my name . . . any and every contract . . . 
and from time to time to negotiate, make sale, dispose 
of, assign, and transfer,” certain notes, was held to 
authorise sale, but not pledge (y). Counsel has general 
authority to bind his client in all matters within the 
scope of the action, but not in matters which are 
collateral to it (z ) . But the ordinary doctrines of agency 
do not always apply to the acts of counsel. Thus, if 
counsel agrees to an arrangement in excess of an express 
authority conferred on him by his client, then, although 

(0 Catlin V. Bdl (1816), 4 Camp. 183. 

(t) Ooodion V. Brotikt (1816), 4 Camp. 163. 

(m) Johnuton r. Kerthaw (1867), L. li. 2 Ex. 82. 

(as) B 'tley v. Pachington (1867), L. K. 2 C. F. 636. 

(y) Jonmevgoy Coondoo v, Watson (1884), 9 App. Cas. 561. 

(«) Matthaws v. Munster (1888), 20 Q. B. D. 141. 
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the limit put upon his authority is not known to the 
other side, the court will not necessarily give effect to 
that arrangement ; this apparent exception seems to 
arise from the fact that the intervention of the court is 
necessary to make the arrangement binding (a). 

If a principal gives authority to an agent in such 
uncertain terms as to be susceptible of two different 
meanings, and the agent bona fide adopts one of them 
and acts upon it, the principal cannot repudiate the 
act, though he meant the authority to be taken in the 
other meaning (b). 

Iheach of Warranty of Authority , — An agent who 
represents himself to have an authority from a principal 
which he really does not possess, or exceeding that which 
he does possess, is liable to an action at the suit of third 
parties for breach of warranty of authority, provided the 
want of authority was not known to *such parties (c). 
Nor is it different if the agent bond fide supposed 
himself to have authority (d) ; even though his original 
authority has ceased by reason of facts of which he has 
not knowledge or means of knowledge, e,y., by the death 
•or lunacy of his principal, or in the case of a company 
by its dissolution {e). 


(а) Neale v. Gordon Lennox, [1902] A. C. 466, 

(б) Ireland v. Livingston (1872), L. R. 6 H. L. 395, 

(e) Collcn V. Wright (1856), 7 E. & B. 301 ; 8 E. & B. 647; Fir- 
bank's Execntors Humphreys (1887), 18 Q. B. D. 64; Halhot v. 
J^ns, [1901] 1 Ch. 344 ; of, Salresen v. Reder's Aktiebolagrt Nords- 
tjeruan, [1896] A. C. 302. 

(d) Polhill V. Walter (1832), 3 B. & Ad. 114, As to the measure 
•of damages, see Meek v. Wondt (1888), 21 Q. B. D. 126 ; and Re 
national Palace Coffee Qk (1883), 24 Ch. D. 867, 

(e) Tonga v, Toynbee, [1910] 1 K. B. 216. 
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This doctrine is not limited t(? cases where the 
professing agent purports to contract on behalf of an 
alleged principal : any person who suffers damage by 
acting on the untrue assertion of authority may sue for 
breach of the implied warranty. Thus, in Starkey w 
Bank of Englaml (/’), a broker, innocently acting 
under a forged power of attorney for the transfer of 
Consols, required the Bank of England in performance 
of their statutory duty to transfer the Consols in their 
books. Upon discovery of the forgery, the true owner 
of the Consols compelled the bank to make good the 
loss, and the bank was held entitled to imlenmity from 
the broker. It will bo observed that the bank made no- 
contract of any kind, but simply performed a duty upon 
the faith of the alleged agency. 

• The Factors Act^ 1889 (52 ^ 53 Tict. r. 45). — This- 
Act codified several statutes relating to factors and 
mercantile agents, and it gives certain powers to agents- 
in possession of goods or the documents of title relating 
to them. 

The Act applies mainly to “ mercantile agents,” and 
a mercantile agent means one “having in the customary 
course of his business as such agent authority either to- 
sell goods, or to consign goods for the purpose of sale,. 

(/) [1003] A. C, 114, Apart from agency, a person who presents- 
a forged transfer for registration impliedly undertakes to indemnify 
the company or corporation against any loss resulting therefrom 
(^Shtiiftdd Corjwratim v. Barclay, [1006] A. C. 392). In Ba7ik of 
England v. Cutler, [1908] 2 K. B. 208, a broker who identified as the 
registered holder of certain stock a person who was fraudulently per- 
sonating such holder, was held liable to indemnify the bank for the 
consequent loss on the ground that his conduct amounted to a 
request to the bank to permit the entry and registration of the forged 
transfer. 
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or to buy goods, t)r l^o niise money on the security of 
goods” (g). 

The following are the chief provisions of the Act, so 
far as it applies to agents : 

“ Where a mercantile agent is, with the consent of 
the owner (A), in possession (/) of goods or of the 
documents of title to goods, any sale, pledge (A), or 
other disposition of the goods, made by him (/) when 
acting in the ordinary course of business of a mercantile 
agent, shall, subject to the provisions of this Act, be as 
valid as if ho wore expressly antlioris(‘d by the own(U’ 
of the goods to imike the same ; provided tliat the 
person (m) taking under the disposition acts in good 
faith, and has not at the time of the disposition notice 
that the person making the dis[)osition has not authority 
to make the same” (a). 

The general authority of a mercantile agent to pledge 
goods cannot be restricted by the custom of any par- 
ticular irade (not known to the pledgee) which purports 
to deprive the mercantile agent of such authority (o). 

( 17 ) Section 1 . 

(A) Such consent is presumed, unless there be evidence to the 
contrary ( 0 .^ (4) ). Fraud (not amounting to larceny by a trick) does 
not negative the existence ot the owner’s •‘consent” {Ojfj/friheimcr v. 
Frazer and Wyatt ^ [19^)7] 2 K. B, 50). 

(0 I.e.y when the goods or documents are in his actual custody, or 
in the custody of some other person subject to bis control, or for hint, 
or on bis behalf (s. 1 ( 2 ) ). 

(Jc) Including lien or giving security on the goods or documents 
(«. 1 ( 0 )). 

Q) Or by his clerk or other person authorised in the ordinary course 

( 8 . 6 ). 

(jii) In the case of joint purchasers, the transaction will not l)e 
upheld unless they have all acted in good faith (^Oppenhemer Frazer 
and Wyatt^ tupra'). 

(») Section 2 ( 1 ). 

( 0 ) Oppenheimer v. Attenborough 4' <Sb«, [1908] 1 K. B. 221 . 
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If the owner withdraws his consent, a disposition to 
any person acting in good faith will nevertheless 
remain good, provided such person has not at the time 
of the sale or disposition received notice of such with- 
drawal (p). The agent who, by reason of being or 
having been in possession of goods with the owner’s 
consent, obtains possession of the documents of title to 
them, is deemed to hold these documents with the 
owner’s consent (</). 

“A pledge of documents of title to goods shall be 
deemed to be a pledge of the goods ” (r) ; but when a 
mercantile agent pledges goods as security for a debt 
or liability due from the pledgor to the pledgee before 
the time of the pledge, the pledgee can acquire no 
further right to the goods than could have been enforced 
by the pledgor at the time of the pledge (*’). The 
consideration for a sale or pledge within this Act may 
be payment in cash, or the delivery or transfer of other 
goods, or of a document of title to goods, ,or of a 
negotiable security, or any other valuable consideration; 
but when goods are pledged by a mercantile agent in 
consideration of the delivery of other goods or docu- 
ments of title to goods, or of a negotiable security, the 
pledgee acquires no interest in goods so pledged beyond 
the value of the goods or documents so delivered in 
exchange (<)♦ 

The following section deals with the rights of con- 
signees : “ Where the owner of goods has given 
possession of the goods to another person for the 
purpose of consignment or sale, or has shipped the 


{p) Section 2 (2). 

(q) Section 2 (H). 

(r) Sections. 


(<t) Section 4.' 
(t) Sections. 
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goods in the name of another person, and the consignee 
of the goods has not Had notice that such person is not 
the owner of the goods, the consignee shall, in respect 
of advances made to or for the use of such person, 
have the same lien on the goods as if such person were 
the owner of the goods, and may transfer any such lien 
to another person ” (w). 

“Document of title” includes, for the purposes of 
the Act, “any bill of lading, dock warrant, warehouse- 
keeper’s certificate, and warrant or order for the delivery 
of goods, and any other document used in the ordinary 
course of business as proof of the ])osses9ion or control 
of goods, or authorising or pur[)orting to authorise, 
either by endorsement or by delivery, the possessor 
of the document to transfer or receive goods thereby 
represented ” (.r). 

The Act preserves the rights of the true owner as 
between himself and the agent, and also the common 
law powers of the agent (y). 

Several provisions of the Factors Act apply to a class 
much wider than is included in the term ‘‘ mercantile 
agents,” e,g., the 8th, 9th, and 10th sections of the 
Act {z). Their general scope is such as to enable 
parties to ^eal freely in the market with those who 
apparently are possessed of the goods, or of the indicia 
of the property in them. 

(ii) Eelations with Third Parties. 

Whether principal, or agent, or both, are liable on a 
given contract is a matter depending upon the intention 
of the parties and the authority of the agent, though 


(tt) Section 7. 

(») Section ] (4). 


(y) Sections 12, 13. 

(z) See jmr, pp. 243, 275. 
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it must be remembered that, as regards the rights of 
third parties, the apparent authority is often of more 
importance than the real. Generally, an agent is not 
liable on the contract, hut a principal is ; but to this 
rule many exceptions are found, most of them depending 
upon this principle, that if by his conduct one person 
causes another to infer that a principal is being dealt 
with, he cannot put that other in a worse position by 
any subsequent disclosure of his chjiracter as agent ; 
e.(j., A. owes B. money, and B. buys goods to the 
amount, supposing A. to be vendor ; A. cannot after- 
wards, by showing himself to be an agent only, prevent 
B. from setting off the debt against the price. 

(a) Relations with Third Persons where Principal Dis- 
closed, — Here, in the absence of evidence to the contrary, 
the principal, and he alone, has liabilities and rights. 
But an agent may, under certain circumstances, be liable 
even in this case, e.g,^ (i) If he agrees to bo so ; (ii) if 
he is commission agent for a foreign principal (a) ; 
{iii) where the principal does not exist, or is not in a 
condition to be bound by the contract [h ) ; (iv) if the 
contract is by deed, and the agent executes it in his own 
name; (v) when the custom of trade makes, him liable. 
In some of the above cases, however, the agent may 
incur no personal liability, as where the terms of the 
contract show that he was never looked to for pay- 
ment (c). If the contract itself is reilnced to writing, 
and in it the agent appears as principal, he is bound, 

{a) Lord Tenterden in Thomson v. Vawnport (182D), 9 B. & C., 
At p. 87 ; Wdmi v. Zulueta (1849), U Q. B. 405 ; Hutton r. BuUook 
(1874), L. K. 9 Q. B. 572. 

(5) Kelner v. Baxter (1867), L. K. 2 C. P. 174. 

{o) Gadd T. Houghton (1876), 1 Ex. D. 367. 
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though as a fact it was known at the time that he was 
bargaining as agenf onty, unless he can show that the 
contract was so drawn up by mistake ; and this follows 
from the general rule, that oral evidence cannot be 
admitted to vary a written contract {df. 

An agent may sue on a contract though his principal 
be disclosed, if he has an interest (e.g., lien) in the pro- 
ceeds ; for this reason an auctioneer may sue for the 
price of goods (e). 

Moreover, when a third party, knowing who the real 
principal is, elects to give crjnlit to the agent personally, 
and the circumstances of the case enable him to hold 
the agent lialde, his right of action against the real 
principal goes. The loading case on this subject is 
Paterson v. Gandasequi (/). There the defendant, a 
^Spanish merchant, employed L. to purchase goods for 
him, and the plaintiffs sent goods which L. and defen- 
dant in plaintiffs’ presence inspected, and the price was 
discussed. L. ordered the goods, and invoices were 
sent to Ti. in his own name, the plaintiffs debiting L. as 
their debtor. Eventually L, failed, and an action was 
brought against the defendant. Judgment went for 
the defendant on the ground that “the plaintiffs in 
this case ftiight have elected whom they would have 
as debtor ; and here they seem to have made their 
election ” {(J), 


{d) Higgins v. S^nwr (1841), 8 M. & W. 8H4. See notes to 
Thomson v. Davenport (182!)), 2 Sm. L. C. (llih ed.), p. 879 ; and «ee 
Wake V. JIarrop (1861), 6 H. & N. 768 ; 1 H. A: G. 202, as to mistake. 
(0 Williams v. Millington (1788), 1 H. Bl. 81. 

(/) (1812), 2 Sm, L. C. (llth ed.), p. 366. 

(17) Remarks of Gbosb, J., in the above case. See also Addison v. 
Oandasegui (1812), 2 Sm. L. C. (llth ed.), 371. 
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(b) Relations with Third Persons where Principal 
Undisclosed. — In this case the g^eral rule is that the 
contract may be adopted against or by the principal 
or the agent at the wish of the parties. In Sims v. 
Bond (Ji\ one branch of the rule was thus expressed : 
“ where a contract not under seal is made by an agent 
in his own name for an undisclosed principal, either the 
agent or the principal may sue on it.” In Thomson v. 
Davenport («), the other branch of the rule was stated 
by Tenterden, (I.J., as follows : “ If a person sells 
goods (supposing at the time of the contract tliat he is 
dealing with a principal) but afterwards discovers that 
the person with whom he has been dealing is not the 
principal in the transaction, but agent for a third 
person, though he may in the meantime have debited 
the agent with it, he may afterwards recover tho 
amount from the real principal.” 

But an agent contracting merely as such for an 
unnamed principal will not incur personal liability, 
unless by reason of some usage or custom which is not 
inconsistent with any express term of the contract (A). 

If the principal sues upon the contract, he must do 
so subject to any right of set-off that the third party 
may have acquired against the agent before he knew 
him to be acting for a principal (1). In Rahone v, 
Williams (m), factors sold to Williams, and when the 
undisclosed principal sued, Williams claimed to set oft 

(A) (1833), 8 B. & Ad., at p. 393. 

(i) (1829), 9 B. & C., at p. 86. 

(Je) Hutchinson v. 3’atham (1873), L. R. 8 C. P. 482. 

(0 George v. Clageit (1797), 2 Sm. L. C. (11th ed.), p. 138, aqd 
for a later example, see Montagu r. Foi'mod, [1893] 2 Q. B. 360. 

(jM) (1785), 7 T. 11. 360 n. 
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a debt due by thg factors to him. and the claim was 
allowed. This set-off cannot be allowed if the third 
party was aw^are that the agent was really such, although 
he was not aware of the identity of the principal, nor if 
by the use of ordinary care, or by making ordinary 
inquiries, he might have known ; thus in the case of a 
sale he should show that the contract was made by a 
person to whom the principal had intrusteil possession 
of the goods, that that person sold them as his own 
goods in his own name, and that he (the buyer) 
reasonably supposed the agent to be the i)rincipal, 
and that the set-off claimed accrued before ho was 
undeceived (a). In Cooke v. Eshelhj (o), L. & Oo. 
sold C. cotton in their own names, really on behalf of 
M. 0. knew that L. & Co. sometimes sold for princi- 
pals and sometimes on their own account, but did not 
know, and did not inquire whether in this case they 
had or had not principals. It was decided that money 
owed by.L. & Co. could not be set off against the price 
of the cotton ; Lord Watson saying, that to entitle a 
purchaser to set off’ a debt due by an agent against 
one due to the principal, it must bo shown “ that the 
circumstances attending the sale were calculated to 
induce, and did induce, in the mind of the purchaser, a 
reasonable belief that the agent was selling on his own 
account, and not for an undisclosed principal.” 

If the agent sues on the contract, a debt due by the 
principal cannot be set off’ against it, for the principal 
being undisclosed no credit was given to him, nor was 


(7*) Semenza v. Brbuley (1866), 18 C. B. (N.s.) 467 ; Barries v. 
Imperial Ottoman Bank (1874), L. R. 9 C. P. 88. 

(<0 (1887), 12 App. Cas. 271. 
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there any concealment that coylil ,he injurious to the 
buy(»r. 

If in the contract the a^ent describes himself as 
principal, there is no ri^ht of action in the actual princi- 
pal ; the a|(ent alone can sue. In I/nnihle v. Hunter (;>), 
an a^('nt (Mitered into a charter-party and described 
himself as “owner” of the ship; it was held that 
cvidtMice was not admissible to show that another was 
principal, nor could that other sue on the contract. 
For if the principal allows tin* aeent to represent 
himself as principal, the a^ent alom* can sue on the 
contract made. 

The third party (as states! aiioic) may l)rin<( his action 
a^niinst either the aj^ent or the undiscloscfl [triiuMpal, 
and oral eviihuice will be admitted to ■'how that a 
written (Huitract purporting to he inad(‘ by a certain 
person is in r(‘ality made by him as ae;(Mit. The rule 
.seojus to be, that though verbal evidencf' cannot be 
allowed to discharge a person, y(*t it will la* admissible 
to show that a party apparently not liable is liable in 
reality. Thus, A. u^jrees in writing; with lb to buy 
)(oods, nothinjr about f\, the principal, bein^ contained 
in the memorandum. If wants to sue, or if A. wants 
to ^ets discharged, oral evidence will not be admitted to 
show the facts, but if H. wants to sue ( \ he may prove 
orally that (’. is the principal {q). 

The a^ent must, however, establish privity of contract 
between his principal and the third party, to render the 
former liable, (.'ustoin may do this. Thus, a stock- 

(;0 (1S48), 12 Q. B. :110. 

(^) Scf ijotw to Thtmuon v. Darvuport (1828), 2 Sm. L. C. (11th 
«d.), p. 371) ; Trurwan v. L>dcr (ISlO), 11 & E. 588 ; Higgins t. 

Senii^r (1841), 8 M. A W. 834. 
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broker who lumps ,tbe^ orders of 'jevenil cli(*nts in one 
ooiitnict (upporfionin;X the sliares pur<-hjiso(l in bis 
books) will under the spet'ial nsa^e of the Stoek 
Exchange esta))lish privitv of eontraet between the 
jobber and the clients for whom he (the l)roker) acted 
as a^ent (r). 

Hilt though as a rule tin* j»nneipal may lu* sued, 
there are <‘xe(‘ptions : (i) when custom maki'S the a^mnt 
liable; (ii) when tlie principal i" a forcion nuTchant 
represented Iktc by a commivsion a^^ent (.v) ; (iii) (he 
rem(*dy against the undi>closcd principal may also he 
lost to the extent that (he princi|»al has in the meaii- 
tiuu' honestly settled with his a|;ent. This rule applies 
strictly where the (‘xistence of a principal at all was not 
<li-elosed at the time of the contract ; hut if a principal 
was known to exist althou;;h unnamed, a settleimmt by 
him with his aoent will only he valid a^iin^t third 
parties if their conduct justified him in assumin;r that 
tli(*y looked only to the credit of the a^<*nt(/ ). Thus, 
defendants employed ( ’. t-o buy oil ; < hou^^dit some of 
plaintiffs, sayino it was for principals, hut not namin;^ 
them ; the terms were cash on delivery ; it wa** not 
an invariaj^le custom to pay on ilelivery ; defendants, 
supposing; the cash had been paid (which was not the 
fact), s<*ttled with (k ; wdien became insolvent, 
plaintiffs sued the defendants : — J/eld, defemlants must 
piy, though if the plaintiffs had le<l the defendants to 
believe that the agent and they had settled matters. 


(r) Scott V. (fod/try, [UKH j 2 K. B, 726 ; 6 ('em. Can. 22b. 

(^) Armstrttng v. Stokes (Itl72), L. It. 7 Q. B. SUS, 605; l^bingcr 
Co , V. Cl^iye (1873), L. R. 8 Q. B. 313. 

(0 Irrinc v, M'aUon (1880), 5 Q. B. 1). 102, 414; Darlson v. 
DoMldtoH (1882), 9 Q. B, I). 623. 
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tlio (lofondants would have been protected (u). So in 
Armstro/io v. Sfohs (.r), it was decided tliat a vendor 
who has uiv(‘n credit to an aj^ont, IjeHevin;^ him to })e 
the principal, cannot recover a^^ainst the inidiscloMal 
prin<‘ipal if the principal ha>^ hona lid(‘ paid the a^ent 
at a time wlum tln‘ vendor still f^ave credit to tlie aet'iit, 
and knew of no prin<*ipal. 

Tlie lialality of principal and a^ent is alternativ(‘ and 
not joint, ami thonoh the creditor may l)e (‘ntitli'd 
to elect against which of them he will cnfona* hi> 
remedies, any unc(|nivocal acts showifi;r an intention to 
hold on(‘ of them liable will dischar;i(* tin- other (//). 
If till' creditor obtains judcnu'nt on the contract 
against the principal, he iiaimot afterward-' ect jndo- 
nient apiinst the ai;cnt, nor, if he ^jets it a;iain>«t the 
a^ent, can he afterwards ^ucciM'd aoain^t the ]irincipal (c), 

IxHjhts and /hities irht'n thn J*r/nnjHil /.< Xnu-c.rlsleiit, 
— Althou^di an a;;ent expr(‘'-'ly contracting such 
cannot ^fcni'rally -ne in his own name, he mav*do so if 
the contract has been partly performed after the othi'r 
party has had full notice that the supposed a;»ent was 
the real principal (a), and in a charter-party a person 
contracting^ as ‘•acent <if the frei;,diter imu declare 
himx'lf to be the real princijial or adopt the character 
of freighter himself (A). 

(w) Jrrinr v. WiitiOH (1880), :» B. I). 102. 

(j-) (1872), B. U. 7 Q. B. .V.>8. 

(y) A'avf' V. Jiirtitnr (1882), 7 App. Cu". 315. See also, ante. 
p. 114. 

(:) Kendall v. llamiUaH (1870), 4 App. Cas. ; i^ r Caibxs, L.C., 
At p. 514. 

(a) Itmjner v. Orate (1846). 15 M. Jc W. 3.)». 

(5) V. .Ifvry (18.51), 16 Q. B. 65.> ; Harper ,j[- ('a. ?. 

Ynjex* liras.. [liKlOj 2 K. B. 540. 
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It a prot'ossing nanios a principal who is non- 

existent or incapable of contractin;^, the a;^^*nt may 
himself be smal. In AVZ/oo* v. IUuvter{v)^ the (iefeii- 
<lant>, on behalf of an intended company. a<;reed with 
tin* plaintiffs to j)ay for ^oo«ls to ln‘ supplied to fho 
eom})any ; after formation of !!»(• company, th(‘ <iood« 
were sujiplied and con>nmed, but the court held that. 
d<dendant^ havine contracted as a;i;(‘nts for a non- 
eNi,'‘t(mt company, \v<*re {)ersonaIly lialde, and that 
no snb'!(‘(pi(‘nt ratification or suliHtitution of liability 
was of any avail to them withont the cons<‘nt of the 
plaintiffs. 

IJa\>i\Uy of l^rno'tptil for Mom if liorrojcod u'ithout 
Authoniji. In sonn* case.s where an a;^n*nt borrow'S 
monev <»n Ixdialf of another without any authority or 
in exee^> of hi'* authority, althou^^h the mer(‘ fact <d’ the 
borrowin^i; may imj>ose ito liability on the princijial, yet 
th«* lender actin;; in ^ood faith has an ecpiitable ri^ht 
to recov^r a^^ainst the principal any part of the money 
lauTowed which has in fact be<‘n applied in paying 
le;nrjtl debts and obligations of the principal (d). 

IjiiJiilitif of (I f*rtnt'iiial for lii.< Aornt k Tortu, It is 
a general rule that a princijial i" liable for the wron^^s 
of his a^ent committed within the scope of the authority 
where the wTon;;;ful act is done and jmrjiorts to bti 
done on behalf of the pcineijal (c), thou;(h no express 

(r) {ISO?), L, K. 2 C. P. 17t; and wc Jtr Kinpun* Enquirrrtmj 
(\>. (ISHI), 16 Ch. I). 125 ; SrM r. Lord Khury ns67), L. Jt. 2 K 
255. 

id) Jilarkburn^ Hr, Building SoriHy v, ('unhffr Jiroohn 4' ('o. 
(188.H), 22 Ch. J). 61 ; athnne^i $uh nom. (vnlHjr Briwkn 4 (\t r. 
Jilockhurn. Hr. Building Sorirty (IS84), 9 App. f’n«. S57 ; Banna- 
tyue T. Macirrr, [1906] 1 K. B. 103. 

(e) Thrttne v. Heard. [1895] A. C., at p. 502. 
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command of the principal can be shown (/). In otlier 
cases the a^ent alone is liable, *cven though the tort 
was committed solely for and on behalf of his principal. 
The liability of the principal, where such exists, is no 
answer to an action against the agent ; the latter is 
uIm) liable (g) ; but it will be remem!)(‘red that an 
agent who innocently commits a tort, within the scope 
. of his authority, is entitled to an indemnity from his 
princi[»al (/(). 

Classes of Agents (7). 

/u(cton.—A factor is an agent “employtMl to sell 
goods or merchandise con>igned or delivered to him 
by or for his principal for a eompensition '' {/ ). He 
is sometimes called a consigne»‘ and sometiim's a com- 
mission agent ; but a salariecl s(‘rvant who holds goods 
for his master is not of necessity a factor, altbongli he 
imiy have a special power of sah*. A brokt'r and a 
factor are difftwent sorts of agents, the chief points 
of diftenmee l)eing that rlu' broker has not })oss(>ssion 
of the goods, whereas the factor ha‘»(/), and whilst the 
factor may sell in his own nanu', the broker may not (m). 
The powtUN of a factor are: (i) to sell in his own 
name (m)? subject to the ordinary rules Adating to 

(./) Jiaruick v. Knglmk Joint Stock Bank (1S()7), L. K. 2 Kx. 
21)0 ; Vticll V. Atherton (iSfil), 7 II. N. 172 ; .Vockuijw Cottimcrcio} 
Bank of Xcic limnnwick (1S74), L. K. 5 1*. C. :e.>4 ; cf, ItHkn v, 
Orcot Fingall t'onsoliJatrd, [laOHj A; (^ 

(g) iSw ihio V, Bhideif (IS 14). 5 Tannt. 6.’*7, 

(A) p. 125). 

("O “Mercantile agent'i” i* a term which covers many of the 
following: the meaning of the term “mercantile agent,"’ and tho 
position of thiHC who fall within it arc rcferre<l tonnfc, pp. I.SS— m, 
(i) Story, Agency. ». .33. See the whole aeclinn. 

(0 See jndgineut in Sterm* v. r (1884), 2,'i Ch. 1>. 31. 

(w) See Baring v. Corric (ISIS). 2 B. k Aid., at p. 143. 
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sales for undisclosed principals ; (ii) to give a warranty, 
if it is usual in the'ooftrse of tbe business (/<) ; (iii) to 
receive payment and give valid receipts («), or sell on 
credit to a reasonable exbmt (/») ; (iv) be bas an 
insurable interest in tbe go(KN (y) ; (v) since the 
passing of tbe Factor^ Acts be bas powers of pledging ; 
(vi) be bas a lien for the general balance ol bis charges 
on any goods that have come to him yad factor and on 
tbe prcK-eeds of such goods (r). This lien be loses if 
ho delivers possession of tbe goods to tb(‘ owner (^), 
hut a right of set-off which tbe <bird party may have 
against bis principal will not affect bis lien (r). It has 
been decided, that if be becomes surety for bis principal 
be bas a lien to the extent of his liahilits (e). Kvdi if 
be s(dls the goods in a manner speeiully dir(rted by 
bis principal, nnd in bis principaT- name, bi^ lien still 
iktaches (t). 

Ih'okeri ^, — A broker is defined by Story (a) to bo 
“an agent employed to make bargains an<l <‘ontracts in 
matters of tradi*, commerce, or navigation betw(‘cn 
other parties f<)r a compmisition commonly called 
brokerage.” He is an agent of a mercantile character, 
and one H'bo makes a merely personal contract for 
another is not strictly a brok<T ; e.#/., A. makes an 

(;») Brady r. Ti*dd (IHT,!), U C. B. (N.s ) ; 30 L. ,1. 0. P. 223. 

(</) Dnnkwnirr v, (ioodwm (177.>), I (^mp. 2.’»l ; Huh wKnajiton 
(184y), 7 C. B, 687 ; 18 L. .1. C. P. 2(Mi. 

(p) Hauyhton v. Matthews (1803), 3 B. A P.. ttt p. 4H9, 

(9) Bost, |), 353, 

(r) Drinkwatrr v. supra. 

is) Kruyrr y. Wilcox (1765), Axnb. 262. 

it) StcrcHS T. Btllcr (1884), 25 Cli. l>. 31. 

(«) Section 28 ; and aee Bbett, .1., in fnulci r. Hollins (1872), 
L. R. 7 Q. B., at p. <',23. 
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a^jreoment on behalf of B. to sing at a concert ; A. 
wonld not bo a broker (.r). * 

Brokers wen* at one time regulated and controlled by 
the Corporation of London ; this is so no longer. 

They are di.stingiiishable from factors ; factors have 
[)osses'<ion of the goods (y), and brokers have not ; 
moreover, whilst a factor can sue and act in his own 
name, a broker cannot ; factor> may buy and sell in 
their own names ; brokers (apart from >pecial custom) 
cannot (:). A broker’s mode of dealing is as follows: 
wheti he makes a contract the t(‘rms should be entered 
by him in his book and .signed by him, and memoranda 
sent to ejK’h party ; that .sent to the buyer is called 
the hon(fht note, that .sent to the s<'ller the note. 
Ordinary forms of th(‘.se notes are : bought for you 
of V. D.” ; “.sold for you " ; ‘‘bought of you by me.” 
A broker U primarily agent for tlu' vemlor, but when 
the bargain is completed, he repre.sonts both parties ; 
therefore a signed entry of the contract in the broker’s 
book is sutHci('nt to satisfy s. 4 of the Sah* oV Ooods 
Act, lHi>d(u). If there is no signed entry, but bought 
and sold note?, which correspond and contain all the 
terms of the bargain, are '•igned by the broker and 
delivered to the parties, these cointitute if >ufticient 
memorandum. If the Iwught and .sold note? differ, and 


(j") See Mitford v. (1S47), lij M. <k W. 174. 

(y) Broketn are mercantile ajjcnOi. hut a-s they are not, tw brokers, 
cQtni'iteil with [Km'.'wion of the gmats. they ito not couk’ within the 
Factors Act, l.HSlt (.*>2 & 53 Viet. c. 45). Sec aidr, p. i:w, and see 
Cole V. Xorth UVjrff'ra Jhink (IS74), L. K. tJ C. P. 470; 10 C. P. 
3.54. 

(:) See Borhin v. TomV (1818), 2 B. & Aid. 137, 143, 148 ; 
Fairlie v. Fenton (1870), L. U. 5 K.\. 

(/») Thompton V. (fardtHer (1376), 1 C. P. D. 777. 
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there is no entry (or an unsigiKHl entry only), the 
contract falls through (f*). 

(irenerally speaking a broker is not liable on the 
eontraet, if he is known to be contracting tfud broker 
merely, though the name of tin* principal be not 
disclosed in the contract note (e) ; but he may bo 
rniuh? liable by custom (</), or contract, or if on the 
note he appears to contract for liiniself a^ principal. 
In accordance with general principh‘s of agency, the 
oth(*r party may hold the undisclosed principal liable. 
Ib-okers have not posM‘ssion of goods, and hence they 
have no lien : l)ut to this then* is an exception in the 
i’a"!' of an insuran(‘(‘ broker, anIio has a lien on the 
policy for his general b;dance, and this extends even 
against the primapal of an agent who emjdoyed 
him, provided that he had no notice of tin* agent’s 
idiaracter (e). 

Insumnoe Brokers . — An insurance broker is the name 
given to'an agent who is employed to negotiate a policy 
of marine insurance. He .stands in a jx'cnliar position. 
“ According to tin* ordinary (ronrx* of trade f>etwe(*n the 
a-sured, the l)rok«‘r, and the umh’rwriter, the assured 
do not in Hhe first imstance pay the premium to the 
broker, nor does the latter pay it to the underwriter. 

(A) Sirrcwright v. Archibald (1851), 17 Q. H. 103. Tht* decision* 
on tho effect o£ broker#’ Iwki an«l note# are very conflicting. The 
authoriticM are fully con#i<lered and general proiH»i*itionH deduced from 
them in lienjauiin on tsale (otb cl.), pp. 284 - 30'». 

(c) Simtkwell r. liowditch (1876), 1 C. 1’. I>. 374. 

(rf) Fleet V. .Vvrton (1872), L. R. 7 ^ B. 126; in Pike r. O^gley 
(1887), 18 Q. B. I). 708, a hop-broker was, in connequence of custom, 
held liable for Dou-deIin*ry when a contract note wa« worded tbtw: 

Sold by [defendant] to [ plamtif] for and on account of owner." 

(e) Mann v. Forreeter (1816), 4 Camp. 60. 
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But as between the assured and the underwriter, the 
premiums are considered as paid, the underwriter, to 
whom in most instjinces the assured are unknown, looks 
to the hrokf’r for payment, an<l lu; to the as>ured. The 
latter pay the })remiums to the broker only, and he is a 
middleman hetwi^en the assured and the underwriter^ 
But he is not solely a^ent ; he is a princijtal to receive 
the moiK'y from the assured and to pay it to the under- 
writers ” ( /'). llenet' tin* broker is debtor t») the imd(*r- 
writer ami creditor of the assured for the premiums ; 
he receives tin* policy from the underwriters, ov(‘r which 
he has a lien as a;;ain>t the a>>*ured for the premiums 
and <*har;ies (</) ; tin* underwriters cannot sue the 
assured for tin* pr(‘^nium^ ; hut in the ev(*nt of a loss 
the assureil may sue the underwriter'* dir(*et. It may 
be that the underwriter and the broker have en»ss- 
claims against one anotln*r. (’an the underwrit(*r assert 
such set-oil' against the claim of tln^ assured ? As a 
rule he cannot, hut usage, known to the assured at the 
date of effecting the policy, will authoris<* Mich a set-off’; 
80 aNo niiiy undue d<>lay on the part of tin* assured 
prejudicing the position of the underwriter or the >tate 
of his accounts with the broker (A). The insuranc(^ 
hrok<*r must prepare for his principal a prliper policy 
duly stampi'd ; and he must exercise diligence in 
procuring an adjustment in the event of a lo>s covered 
by the [lolicy. 

(/) /Vc Baylky, J., in J\wn' r. Jivtrkrr (1830), lo B. ^ at 
pp. 330, 340 ; Marine Insurance Act, 1006 (6 Ww. 7, c.41), ». 63 (1) j 
and see inntiKo IntruraHce Co. o/ .MiUin v. Mrrrhanft Martne 
IntttmHre Co., [1807] 2 Q. B. 93. 

(jji) Marine Inunmnco Act, 1006, s. 63(2) ; and nee FUher r, iSmith 
(1870), 4 App. Cos. 1. 

(A) Scott V. Imns (1831), 1 B. & Ad. 603. 613. 



Classes of Agents. 


155 


Shi/throhr . — A sliiphrokor an aj^ont employed fo 
arrange tor the oliarterlii^ (►!’ sliips ; it' a cliarter-purty 
is si^Dod, ho ^onorally hooomo^ ontitlod to commission 
from the shipowner. 

hankers. — The hanker i-^ the a^rnt of' the customer to 
pay sums of money as ordor<*d, hut th(‘ true r«dati(>nshi]> 
hetween })anker and customer i^ that of dehtor ami 
creditor (/); the hanker hein^ cnMlitor when the 
customer’s account is o\erdra\Nn, the customer hein^ 
the creditor wlnui the halance is in his favour. Th(‘ 
customer is entitlcnl to draw chetpies on the hanker to 
the extent of the money standing to his credit {k) ; tlu‘ 
hanker ha** a ;:eneral lien on all securities of the 
customer de|K)sired with him a> l»anker to secure any 
sum in which the cU'tomer may he indehted to lh(‘ 
banker unles^ ihere h(‘ an ex]>ress contract, or I'ircum- 
stances tliat show an implied contract inconsistent with 
lien (/). With re‘j;urd to hills: a hanker has authority 
to pay hills accepted l)y the customer and made payable 
at his hank (m)i but he is not houiul to dt> ■*o(//j. 

The position of a hanker who j>ays a forged instrument 
or a genuine instrument with a torg<‘d indorscmeJit is 
dealt with jiereafter io). 

Auctioneer. - Kn auctioneer is a “ p<*rson authorised 
to sell goods or inercliandise at a puhlic auction or saJe 

(»■) ItohartM r. Tucker (1850), 1(» (^. IL 560. 

(Ji) Pett ^ C'ldjg (1S47), 10 M. A W. 521, When tl|c cheque ha*. 
l>een paid it becomes the projierty of the drawer, hut the Iwinker may 
keep It m long as it is wanted aa a vonchcr. 

(0 Brandao v. Barmtt (1846), 12 Cl. k F. 7s7. 

(ih) Ay»e r v. Lnunc (1849), 18 L. .1. Q. 11. 21«. 

(a) liord Macsaghtkn Jii 7///nA Bughind v. [1^91 ] 

A. C., at p, 157. 

(«) Pest. p. 316. 
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tor a m'omjXMise ” ( />). Ho i*? agent tor the seller 
(with authority to do all such acts as come within an 
uuetioru'or’s province), and wh(Mi the good< have been 
knocked down, tor the buyer also, and his .signature is 
then sutHcient to satisfy the recjuireinents of s. 4 of the 
Statute of Frauds or s. 4 of the Sale of Hoods Act, 1803 
(5(1 Sc 57 Vd(‘t. c. 71), unle.^s, indeed, he is himself the 
vendor (y). Unless tin* principal is disclos(Ml, he is per- 
sonally liabl(‘,and may hinisidfsue. He must not delegate 
his authority (r), he should sell only for cash {.<), and 
at the Ix'st price, is responsible to his principal for 
loss su>taincd through his delivering th<‘ goods without 
receiving the price (/), and he is auswrrablc for the 
proper storage of goods whilst they are with him. He 
has poss<'ssion of the goods, a sp(vial pro]»ertv in tlunn, 
and a lien on them for his charges (/). He ha.s implied 
authority to receive (he proceeds of the sab* of goods, 
but only the deposit on a sale of land(e) ; la* has also 
implied authority to sell goods without reserve, and if 
he do('s so where a n'serve has b(‘«‘n put on tin* price, 
the seller cannot s4*t up as against the buym' any 
.such limitation of the auctioneer's authorit\, unless, of 
course, the buyer was aware of it {.>•). 

(/i) Soi' StorvV Agt'iu’v, s. 27, An anotionei-r must hii\i‘ a lii'cnco 
(S i) Vii-t. c. I.-), ««s^ 2. 4). 

(Y) FuirMhcr v. (1822), .> B. J: AM. Ah to the 

t'lTt'ct of thr clerk H Hijjiiatnie. see Hird v. IloH/trr (18:W), 4 B. & Ad, 
44a, uiul Hi'lt V. Btilhy [I8y7] 1 t’h, iit>a. 

(c) (Ue* V. Trfcotbii'k (1804), 0 V'os. 284, 251. 

(.«) rnloHH it is customary to aqcent a che«jne. iiiul he aet.n withoat 
neglijjenee in taking one (/'/irrr'* t. Lucy (1886), 31 Ch. I). 42). 

(f) Wtlliumt Y, MilltHytoH (1788), 1 11. Bl.. at p, 84. 

(m) Willliim.t V. Millinyton, gHpriL as to goods; Syket v, Gile4 
(18.Sy), 5 .M. & W. 645. M to land. 

(j*) liaiiibow Y. Hinvki»4, [1304] 2 K. B. 322. 
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An auctioneer who sells on hclwll' of A. ;ioo(ls wliieh 
really belong to 11.. anti wlio <leliv<‘rs tlu* ^oods to tli(‘ 
]nirohaser, i> lial)ie in <lania^e> ;if the suit of 11., thou^di 
he aeteil without knowleil;ie of II. ri/xhts ( y) ; hut an 
auctioneer will not In* so liahir if In* in<‘r(‘Iy settles the 
j>rie<‘ and receives hi< eominiv‘'ion, taking; no part in 
actually traii'^ferrin;; th«* pr(»p«nfy (c), or if the ciremn- 
stanci*" of the ca''(‘ enahh* him to claim the protection 
of the Factors Act, It'SJt r).‘l Viet. c. I.’)) (a). 

Foreinn ( ifinfut.'ifiin/i Jyr///. — \\ h(‘re an a;.icnt huys 
from, or *-('lU for, a forei^^oi princi|Kil, it i> often a 
matter of difticulty to (h'termim* whether, in a pven 
transiction, he i^ a vendor or a <‘ommission a^o*nt, 
whetiicr the c:is<' i-' <m<* of '‘ale or of .agency. In 
hehtnd v. Lii'inn.^hfH {h)^ Ili.ACKHi UN. d., in ;iivin;j[ his 
opinion in the Hoii'^e of Lords, slid that a foreign 
commission a^<*nt huys eoods within a ^jiven jndci* 
named hy his princi(»al, and must charee liis principal 
what he'pays for them, his conunission, and no 
more ; hut he is, suhjwt to this, rather a \cndor than 
an a^ent ; the parties who snjjply hi?n with the ^oods 
look to him and not to his principal, and the a;;ent has 
no implieiMiuthority to pled|^<* hi' principal’s credit to 
them. A foreign commission a^^ent has, ordinarily, no 
authority to make a contract h(*tw<*en the home 
merchant and the fondgn producer (c). The foreign 

(y) CoMolidntal Co. ( nrth .V [1^»2] I ( 4 . H. m, r*U0. 

(r) Jiarhtr t. Furlong, J'lSOlJ 2 Ch, 172. 

(a) SheHfton t. Hilton, [1894] 2 Q. H. m. 
iV) (1872), R. 5 H. L. 395, at pp 408, 409. 

( 0 ) Blackbubx, J., in JlohinwH v, MoUrtt (1875), L. R. 7 If. L,, 
at p. 810 ; ArmHrtmg t. Stokrt (1872), L. K. 7 B., ut p. 605. 
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commission aj^enfc has the ri<jlit ^o stop the goods 
in transitu when a vendor eould stop them (d). 

Wife. — A hushand is l)onnd to support liis wife save 
under peculiar circumstances which need not he dealt 
with here, and if he fails to do “o without just excuse, 
she may jdedge his credit for rn'cessaim*?*. This is the 
only imjilied authority which marriage gives to a wife, 
and th(‘ presumption that she has such authority to 
pledge her hushand’s credit may he r(d)utted by proof 
that he made her a sntheient allowance, although this 
fact was not knowti to the person who supplied the 
necessaries (c). But the hushand may expressly 
authorise the wife to hind him hy contract, or may 
s() act as to. he estopped from (hmying that he has don(5 
so. Thus, if the husband has been in the habit of 
allowing the wife to inettr debts on his credit, and has 
paid the money without saying anything that would 
lend a tradesman to heliev<‘ that the authority was not 
given or was revoked, the tradesman may ass^une that 
the wife has authority until the contrary is notiHe«l to 
him. But unless the hushand so misleads the tradesman^, 
he may revoke any authority given to his wife without 
notice of any kind (e). , 

Mi.S(‘ell(ineons. — The rights and d)ities of agents in 
their capacity of partners (/), -tock brokers (/}, shij)- 
masters («/), and »nanaging-owners(/0, are dealt with in 
other parts of this Work. 

(tl) Antf, p. 269 ; Irtintnf v. J.irnnftfon, L. K. .j H. L, lit p. 409. 

(t ) Y,.Vi*/t<**(1881),6 App.Caji 24 ; Morel ?!«<- 

MorhHdfiWm] A.c.n. 

(/) Po^t. p. 166 ; and Storv’H Agency, s. 37. 
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The law of partnership is conoeriied partly 'vith the 
rights and duties of partiuTs h(*twoen thems(‘lv(‘s and 
partly with the legal relations between partners and 
third persons which flow from or an* iiK'ident to 
the formation of a partnership. It is only possible 
in this hook to give an outline of the suhject and 
special works must he consulte<l for fuller information. 
The chief of these are Sir Nathaniel Jjindley’s work, 
and Sir Frederick Follock\ Digest of tin* Law of 
Partnership (A). The l^irtnershij) Act, I 81 ht & 
Viet. c. dh) (to which the sections mentioned in the 
notes to this chapter r(*fer), is a statuti* whi(*h consoli- 
dated and codified the law of partnershi[> ; and though 
it does not contain the whole of that law, the main 
principles of it are now authoritatively settled by 

the statute. 

* 

Definition ok a Pautnekshif (c). 

“ Partnorship is the relation which subsists between 
persons carrying on a business in common with a view 
of profit. But the relation between members of any 
company or association which is — 

“ (a) registered as a company under the ( 'otnpanies 
Act, or any other Act of Parliament 

(a) In this chnpter the references to ecctioM are to those of the 
PartnemWp Act, ISiK) (53 ft 64 Viet, c, 89). 

(If) UnderhiH’M Iaw of rartoerahip {<• a «ery useful book for 
fttidento. 

(if) Section 1. 
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for the time being in fo/ce and relating to 
the registration of joint stock eompanies ((/}; 
or 

“ (b) formed or incorporated by or in pursuance of 
any other Act of Parliament or letters patent, 
or Royal t Charter ; or 

“(c) a company engaged in working mines within 
and sulijtH.'t to the jurisdiction of the Stan- 
naries (e) : 

“ is not a partnership within the meaning of this 
Act.” 

Partnership'*, then, must lie tlistinguishi'd from 
trading companies ; (he law of unincorporated 
companies is composed 'of little else than tin' law 
of partnership modified and adapted to the wants 
of a largi* and fluctuating number of members ”( /). 
and the same may (to a certain extent) he said of those 
which an* incorporated. But the reijuisiP' modiHcations 
and adaptatioiiH in tin* cas<* of incorporated c()mpanies 
are now so consiilerahle that company law has become 
a branch distinct from that of its parent, partnership 
law. The main dift’erencc between a company and 
a partnership is this, that the formation and . existence 
of a partnership depends upon the mutual trust in, and 
personal relationship of. the members to each other, 
whereas the formation and existence of a company does 
not depend to any extent on this ; further, whilst in a 
partnership every member is entitled to take part in the 

(</) The Act at present in fores is the Com|)ftnie» (Consolidation) 
Act, laOH (8 Kdw. 7, C. ti9). StM' /«>»/, pp. 1% vt nrq. 

(fi) The Stannaries Court h«s bwn alwUsbed, and the Act must nor 
be constnied os referring U> mines which would otherwise hare lieea 
Bttbjecl to its jiiriwliction, See oU A 60 Viet, c, 45, s. 3. 

(/) Lindley, IntftKlucUiry Chapter (4th od.). 
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innna^einont of the^ business unb*s8 ho hur^ains away 
his right, in a company the management is left to 
spwa fieri officers (//). 

A partnership may not con>ist of more than twenty 
persons, or, in the case of a hanking firm, ten. Asso- 
ciations exceeding these inimhers must be rt^gi-'tered 
under th<‘ (’ompanic'i ((’oiisolidation) Act, 
or incorporated by Act of Parliament or lett(‘rs 
patent {h). 

In addition to defining “ partnership ’’ in a general 
way, and tluui expressly excluding bodies which would 
otherwise answer the terms of the dedinition, the Act (/) 
lays dowif certain further rules for determining the 
existence of a partnership. These rules define tlu' 
|)rinciples .applicable to the consideration of typical 
cases, and s(‘rv(‘ very materially to elucidate and 
ex[)lain the meaning of partnership.” Th(‘y are 
as follows : 

“ (1) Joint tenancy, tenancy in common, joint 
projKTty, common property, or part ownership does 
not of itself create a partnership as to anything so held 
or owned, whether the tenants or owners do or do not 
slmre any profits {k), 

“(2) The*sharing of gross return" does not of iindf 
create a partnership, whether the persons sharing such 
returns have or have not a joint or common right 

0/) It mav l)e doubt«d whether the*e diffen^ine'* Hlway* exirt when 
th« compunv is a •‘private company.*' Jii •‘u.'li cu-ksh the fact of 
incorporation and the wording of the Partnership Ad difstingai^h 
companies from partneeihijia. 

(A) Companies (Consolidation) Act, IftOH (S Ww, 7. c. (59), %. 1. 
The reAncoon, however, does not apply to cuinjmnieH working mliif' 
within the Stannaries 

(0 Section 2 . 

( 4 ) Section 2 (1). 


M.L. 
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or interest in any property from which or from the use 
of whicli tlie returns are derived. 

“ (d) Ttie receijit hy a j)erson of a share of the profits 
of a husiness is prima taeie (‘videnee that he is a partner 
in the l)usin(‘ss, hnt the receipt of such a share, or of a 
{liiyment contineent on or varvinji; with the profits of a 
business, does not of itself make him a partner in the 
business, and in particular — 

“(JV) The rec<*ipt by a person of a debt or other 
li<|uiduted (/) amount by instahmuits or 
otherwis<* out of tin* aeernin^^ profits of a 
bu>iness does not of itself make him a 
partner in the business or liabb* a? such : 

'* ( b) A contract for the nununeration of a servant or 
a^fent of a person en^a;fed in a liusiness by a 
share of the profits of the business does not 
of itself make [him] a partner in th(‘ business 
or liable as such : 

“ (e) A p(‘r>{)n bein;^: the widow or child of a deceust'd 
partner, and receiving by way of annuity a 
portion of the profits made in the business 
in which the deceased person was a partner, 
is not by reason only of such receipt a 
])artner in the business, or liable as such : 

“ (<1) The advance of money by way of loan to a 
person engaged or about to engage in any 
business on a contract with that person that 
the lender shall receive a rate of interest 
varying with the profits, or sliall receive 
a share of the profits arising from carrying 
on the business, does not of itself make the 


(Q /.t*., aMcertaioed. 
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lender a jiartner with the person or [xn-sons 
carrying on *the hiisiiK'ss or lial)le as such. 
Provided that th(‘ contract is in writing!;, and 
"i billed by or on Iwdialf ot‘ all the j)arties 
th<*reto : 

“■(e) A p(‘r*<on nx’civin;:; by way of annuity or 
otherwise a portion of fin* profits of a 
l)Usine>s in con>idei.’afion of tin* sale by 
him of the ^mothvill of tin* Ini'iness i> not by 
reas)n only of such rrc(*ipt a partner in tin* 
bnsiin*-s ur liable as such.*' 

\Vln*thera oiv(‘n person i-' or i^ not a j*artm*r depends 
upon the facts of the case and the int(*ntion of tin* 
parti(*s. At oin* tinn* it was considered that receijtt of 
part of tln^ profits of itself was eoncInsi\r proof of 
partnership, but this is jjot so (///). In ('i>.r I lick- 
nuin (//), the facts w(*re these : A trador owe<l money to 
many creditors, and these ent(*re<l into an arrangement 
with him, whereby ho a^jreed to carry on the Inisiness 
under their sup(*rintendence, and gradually to pay otf 
their debts out of a share of tin* profits. The case was 
carried up to the House of JiOnls, where it was decided 
— somewhat against what then seemed the current 
of authorit}* — that such an arran;;enu*nt did not consti- 
tute a partnership per .ve, and the test laid down 
was : did tin* debtor cjirry on the business for an<l 
on behalf of the creditors so as to constitute tin* 
relation of agent and principal between them The? 
Act now states the law' as d(*clared in ('ox v. Ilk-kman. 

Partnershi]) is therefore not the wiiue as co-owner- 
•‘^hip ; the former may include the latter, but the 

(w) Mfllhco yfarch ^ Co. r. Coitrt of Wards (I S72). L. H. 4 F. C. 4 1 9. 

(^1) (1860), 8 H. L. Cm. 268. 
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convonso will not ai>l»ly. They may he thus distin- 
guished : (i) (’u-ownei>hi[) is ntit nece>siirily the result 
of iiji;reement, partnership is ; e.//., A. t;ives land to 
B. and in common ; B. and (’, are not partners, hut 
may hecome so hy ai^reement amone; themselves. So 
th»» co-owners of a ship are not necessarily partners, 
and it needs an a^reem<*nt, express or implied, to make 
them so(o) ; (ii) (’o-ownershi[i does nor, of neces>ity. 
involve the idea of workino for jirolit : jiartnership 
does ; (id) A eo-onjior has a ri<;ht of free disposition 
over his property without the eoiiseiit of his co-owner ; 
a jtartner who desires to replace himselt hy another 
cannot, in the absence of agreement, do so without the 
consent of his copartner. 

Sharing jtrofits is strong, though not conclusive, 
evidence of partnership {/»). At the s.-nne time the 
court will look at the whole of the evid(‘uce. ami draw 
the fair iuterence of fact ; only wlieji nothing more is 
known than that [irotits are shared, does a pri'-nmption 
of {)artnership arise which must he rehutted {/'). 

The Act further provides (»/) that if any person to 
whom money has heeii advanced on a contract (r) to pay 
u rate of interest varying with the proHts, or any i)uver 
of a goodwill who has engaged to pay tld' vendor a 
j)ortion of the protits in consideration of the sale, fhall 
l>e adjudged a bankrupt, or enter into an arrangement 

(<0 It must Ix' renj«ntx*re<l that a |x*rs»>u may he lialile to n editors 
as a partner, though in reality he is uot a partner. 

(yO V. ('oitsolidiitr-i BuHh (1S8.S). .tS (’h. 1>. 2^8; ami 

see Ihtnit v.Ihinn, [1894] I Oh. aSKH. 399, 401 ; HoUom v. ll'A/rAe/dir 
(189.*)), (>4 L J. Q. B. 17U: Kmff v. Wh^rhrltni', ihtd„ SOI. 

(fj) Section ,3. 

(r) Whether such contincl lx* in writing or not (/« »r lorf. f ls97] 
2 Q. B. 490), 
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to ])iiy his cmlitoiv hvs than twenty shillin^f" in the 
poinnl. or die in insolvent ciremnstanee^, th(‘ of 

any such loan shall not he entitled to recover anythinjj; 
in re-jpect of liis loan, nor >hall any -^ueh vjMnh>r of 
a goodwill as aforesaid i)e entitled ti) recover anythiuju; 
in respect of tin* share of profits eontractejl for. until the 
elaiin> of the oth(‘r enMlitor" of tin* horrowan* or huvan- 
for valnahle conHideration in money or money’s worth 
have h(‘en satisfied. 

Fohmation ok THK (’oNTR.U'T. 

The contract is furmeii hy eon’*ent alone, ami no 
liarticular formality is nMjiiired. The aofe<mient may 
therefon* he verhal or implietl frotn conduct, hut the 
;ieneral practice i*« to have a written agreement con- 
taining the terms on which the partners arc to carry oti 
their hu'-iness. and this document is styled the Artirh's 
of This document may he a deed, hut it is 

not mTc^sary thtit tin* agreement should he under seal. 

Who .may be Pautnkiis. 

Alien e/<em<ex may not he partners of an En^li-hman, 
and a partnershi[t between an alien and an Englishman 
is dissolve<l when war breaks out (j<). Lunacy of a 
j)artner will not ipso facto dis-olve an already r'vistin^jj 
partnership, hut it will he a ground on which the court 
may decree dissolution. An infant may he a partner, 
and, until his contract of partnership h(‘ disaftirmed, he 
is a member of the trading firm, Imt he «lws not thereby 
render himself ]M‘r.sonally liable to creditors (t). W ith 

(0 (rrijricold v, , Wadilingtioi (iWiy), f‘* 

(New York). ,, 

L'trell T. Beauchamp, [1894] A. at p. <*1 1, pfC HekBCHELL, 
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these exee[)tions, the general rgles'Of contract relating 
to the capacity of partie'^ will apply to the present 
si]hje<‘t. 

New partners may he admitted, provided the legal 
number is not exceeded (u), hut, of course, the consent 
of all the original partner'' must tii>t have been 
obtained, (dther in the original articles or by subsequent 
agr(‘emenl. In some resp(‘cts the introduction of a new 
partner may be regarded as an act tacitly dissolving 
the old atul creating a lU'w Hrm. 

Hichtk ani» Di ties. 

(i) Liabilities. 

Lidhiliti/ ON ('tfiifrdcf.'i , — Every partner i^ liai)le for 
the ilebts incurred by or on behalf of the linn in the 
ordinary course of bu''in('>s ; in fact, to this (‘xtent, 
each partner is an agent of and for the lUhcrs (j-). 
This liability extends to wrongful acts done in further- 
ance of tht' partnership bu-'iness. Thus, where it was 
within the course* of a busine.ss to obtain information by 
legitimate means as to contracts made by competing 
firms, and one partner bribed the clerk of a competitor 
to disclose such information, the firm was held liable in 
damages {//). 

But partners are not liable on contracts entered into 
bv members of the firm outside the scope of the business 
of the firm, unless the partner was, in tact, sj»ecially 
authorised to make the contract (r). The implied 

(m) ytm/i*, p. 161. 

(S') Section 5. 

(y) Jlamlt/H v. HftittoH .<■ tV., [1903] 1 K. B. 81 

(;) Section 7, 
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authority of a parl^nor to }>in(l his firm by act-> doiio 
ia the ordinary course ot l)usin(‘*»< c^tnnot be limited l)y 
secret iiistruction'<, and a party who enters into a 
contract made by a partner in the ordinary course will 
be entitled to eiiTorce it a;(ainst the tirm, notwith- 
standing any limitation of authority, unl(‘s> he kni'w of 
it at the time of entering into the contract, or unless he 
<lid not know that he was dealing with a partner [a). 

The liability on a partnership debt is joint, not 
several (//). I?ut the estate of a deceased partmu' is 
severally liable in due course of administration fur the 
debts and obligations of the tirm while he was a 
[>artner, subject to the prior [»ayment of his separate 
debts (e). This mu^t not be misumlerslood. As a 
general rule every partner is liable for e\ery ])enny of 
the firnrs d(‘bts, and the creditor has the option to sue 
any or all of them. If he obtains judgment against the 
firm, he may isnue execution against tin* |)roperty of 
the rnenibers, and is not confined to satisfaction out of 
the joint property. The liability is joint, but all arc 
liable. He may sue each partner se|)urat<‘ly, but if he 
obtains against any of them he cannot enforce 

the judgment against any but those against whom it 
was pronounced, nor can he afterwards get judgment 
against the others ; for the liability being a joint — 
a single, solid — liability, has beconu* merged in the 
judgment. Nor are his rights different, though he 
does not get any payment under the judgment. Thus 

(a) Section! 6, 8. 

(i) Section 9 ; and !ee Krndall r. Ifamiltva (1879J, 4 App, C«*. 
504 ; liadeley t. (hnMolidatrd Bank (1887), 54 CL 1). 536 ; revenicd 
on another point, 38 di. D. 238. 

(c) Section 9. See Bagrl r. .ViY/rr, [1903] 2 K. B. 212. 
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in Kendall v. Hamilton (</), A. ^and B. (partners) 
borrowed money from ( ; eventually C. Mied them on 
the loan, and obtained a judgment which was not 
satisfied. Afterw'ards C. discovered that D. was a 
partner with A. ami B. at the date of the loan, but 
it was decided that C. had lost his remedy against D., 
as the joint liability had merged in a judgment whicdi 
was not prononnc(‘d against D. Had D. been dead, 
and his estate l)een in course of administration, D.'s 
<‘8tate would have be(;n severally liahhs ie„ liable on a 
si'parate contract to the same effect as the joint om*, and 
this would not have Ix'cn nu*rged by a judgment against 
the other contractors. The above doctrin<‘ of mergiT 
has [no application where then' are distinct causes 
of action ; so that if a partner gives his own cheijue 
for the price of goods sold to the firm, the creditor may, 
if the che(iue is dishonoured, recover judgment upon it. 
without prejudicing his rights to sue the firm or any 
inemher of it for the price of the goods, if his judgment 
remains unsatisfied {e), 

(hdijoimj Partnen. — When a partner retires, tho 
other partners may agree to hold him free of all 
liabilities already incurred, ami this, if assented to by 
the creditors, will give him a complete release ; if the 
creditors are not jwriies to this agreement, either 
expressly or by implication, so far as they are concerned, 
he is ‘still a debtor (/) ; but he may have rights of 
indemnity against his late partners. Thus, A. and B. 
i^e bankers. C. and D. are admitted as [wrtners, and 

(fO (1879), 4 App. Cas. 504. 

(f) Wegg Promr t. Eratu^ [1895] 1 Q. B. lOS. 

CO Section 17 (2), (8). 
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notice oi' this roacljes the customers ; soon after, A. and 
P. die, l)ut V. and D. carry on tlie husiness under the 
old name, and depositors, prior to the death of A. 
ami B., leave their money with (\ and 1)., receiving 
interest from the hank after the death of tin* old 
partners ; the hank fails, and the tlepositors prove 
a;!;ain.''t C. and J). ; this conduct as a whole may 
amount to a tacit acknowledgment of the release ot 
A. and B., and of tin* suhstitution of C. and D. as 
<lehtors. Such a relcax* would result from what is 
called “ uonitio/i " ( the suhstitutinji ot a new del)tor for 
an old one) ; hut the party d»‘sirous of settin^^ up such 
a n'lease must he in a portion to show conduct on the 
j)art of the creditor inconsistent with a continuance 
of his liahility. conduct from which an a;j:reenient to 
release nniy he interred (o). 

If a nn‘mher of a tirni retires on an aereeinetjt with 
his partners that In* shall in future he regarded merely 
as a surety for the tirm*" existin^j deht^, the creditors 
who know' this must treat the retirin^i )»artner af» a 
surety, and may release him hy ^iivin^ time to the other 
partners (h). 

A chaujje in the constitution of a tirm will terminate 
a continuing guarantee ^ivcn to the tirm or to a third 
party in respect of tin* transactions of tin* tirm so far as 
relates to future transactions, iiiiles** a^^rcement to the 
contrary he made (i). 

In this statement of the law, fre«|uent mention has 
been made of the expression “ the firm,” hut in law a 

(jf) Per LixdLEY, L.J., in v. Jirad/fnl Jinnkittg 

2 t’h., Rt p. 54 : ana «ee Jlf Ilmd. [lS03 t 3 Ch. 426. with which rj. 
PilbinnHgft V. JfoUt'jf (1877). .*» Ch. J>. 25l 

(A) Bvunr T. Jiradford lianktttg rh., fl894] A. C. 586. 

(0 Suction 18. 
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firm, as such, is scarcely reoo^rnisotl,; in fact, until the 
present rules of proceilure came into force, it is not too 
much to say that its existence was not recognised. 
“The tirm ” is simply a short name substituted for the 
names of the members composing the partnership ; it is 
a description and a descri{>tion only (/•). But partners 
may now sue or he sued in the firm name. 

Inrominif J’artnerx, — A new partner is not liable for 
debts incurred liefore h<* entered th(‘ firm(/), save bv 
speciid a^rt'ement ; this a;tre<*ment can be enforced 
by any of the parties to it, but not by any creditors 
merely as such. Thus, if on June 1st, A. A Co. owe B. 
.^^500, and on June 2nd C. join^ A. A Co., .'igrecing to 
<Tive a premium and to be ansvserable proportionately to 
his interest for th(> £’)()0, B. cannot sue C. unle‘'S he, 
B., i> a party to the contract, and oivis consideration ; 
c.//., a^^H'Cs, if C. makes himself partly responsible, to 
give time to tin' firm or to reletisi' an obi [airtner (m). 

/Vr.vea.v fJahle (is l^arlners l>i/ HohUiuj out. (lenerally 
speaking, the partners alone are liable, but there jire 
classes of persons who, although not partners, are 
treated by law as such ; are, in fact, estopj»(tl bv their 
conduct from denying themselves to be members of the 
debtor firm. 

Those who, not being partner.>, are so treated, have 
been styled </Mciw-jwrtners, aud they bwome such in 
virtue of the rule that “where a man holds himself 

(t) See James, LJ., in Er itartr Corbett (1880), 14 Ch. I). 126 

(0 Section 17(1). 

(«) See liolfe v. Ftovaer (1866) (• ca*e whore such un arrangement 
waa implied), L. R. I P. C. 27. 
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out as a partiKU*. yr allows others to do it, he is tluMi 
[»roperly estopped tVoiu d<‘nvin^^ the character he lias 
assumed, and upon the faith of which creditors may 
he presum(‘d to have acted. A man so actin;^ may he 
rightly ludd liable as a }»artner by estoppid” (/<). The 
contract is made on hi> credit, and he is answerable if 
loss is incurn'd, whether the n‘pn‘s(‘ntation on which 
the CHMlitor acted was mad<‘ verballv, in writing, or by 
conduct (o). An example of this is to Ix' found in the 
(rase of Martini \. (iraif{ y/), wh(*r(* A. inlrodiua'd li. to 
(b as th(‘ moiK'Vcd jairlmu’; lb was not a partner, but 
he stood l>y, and did not deny the staleimmt, anil Ik* 
was held answ(*rable for a loss incurr(‘d. It is some- 
times rather harsh, but jis Kyhe, said in Waaah v. 
(\irrer (ij), it is n(*ccssary “upon pi incipli's of numeral 
j)olicy. to pr(‘vent frauds to which creditors would 
be lialile.” But reprc'-entations of this kind cannot 
b«* usc'd against a man unless his conduct causes otlu'is 
to alter iheir condition on tin* faith of them. 

Upon this principle, wlu're two persons, who though 
not in fact partners have traded as such, b<*(.’ome bank- 
rupt, the assets of the business will be administered as 
joint estate (r). The executors of a deci>UM*d |>artuer 
are not bound by the men* use of the old partnershij* 
name by the survivors (.x^. 

A retiring member is not as such liable for debts 
contract(‘d subsoijueutly to his retirement, but he may 
be so if he continues an apparent member of the firm as 


(«) Molhvo March s Co. x. (Uirt of Wards (1H72), L. It. 4 1*. 
at p. 4.S5. 

(i/) Section 14 (1). 

(//) (1863), 14 C\ B. (N.S.) 824. (y) (I’Ha), 2 II. Bl. 235. 

(r) Kx parte Jlayvuin (1878). 8 Ch. I). 1 1. 

(*) Section 14 (2). 
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re^'jirds persons who are not aware .that he had ceased 
to be u partner. In order to escape liability for future 
transactions of the firm, lie should ^ive actual notice to 
persons who were in the habit of dealinjji with it, hut a 
notice in the London (lazette will lx* Mitfieient as 
regards persons who had no dealin»i;s with the firm 
before the dab* of the dissolution or change (t), and 
it is advisable in the eas(‘ of local firms to give further 
notice through the local paper.N. A <lorniant partner 
(be., not known as a partner to the creditor '•e^dving 
to enforce th(‘ debt), is not liable for debt> contracted 
aft('r his retirement, neither U the estati* of a partner 
who dies (u). 

Liahilftt/ for UVfoe/.v. — This rests on a 'omewhat 
different footing, for only those who are actual membiTS 
of the firm are held liable to the conse<juenee‘* ; and it 
is not involved by mere holding out (.r). Even true 
partners an* not answerable for all wrongs of their 
copartiKM's, but only if the wrongful act was co*mmitted 
whilst the partner was acting with his copartner’s 
authority, or within the ordinary course of the firm’s 
business; or if the tort is misapplication of property, 
and either the money was received by tin- nfisijijilying 
partner within the scope of his apparent autliority, or 
was received by the firm, and misapjdied whilst in its 
custody (//). 

The liability — which is joint and several — rests upon 
the fundamental principle, that within ii certain limit, 

it) Section .%(!), (2). 

(«) Section 3G (3), 

(j:) l‘olk>ck on pHrtnerj.bip (Stb ed.). PP- Smith t. 

Bailey, [ISUI] 2 Q. U. 403. 

(y) Sections 10, 11. 
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(lejMMulent upon the nature of partnership l)usin('>s, each 
member of the firm is jlt^ent for the rost(:). 

The cases deeiiled on this point are numerous and 
sometimes diffieiilt to di>tinoui>h ; some of the most 
important are collected by Sir F. Pollock, in his work 
on Partnership (a). Tlte f(dlowin;r are fair specimens, 
a!id will, for pre-^ent purpOM‘x, suthcieiitly illii>trate the 
rule*. Two .solicitors are partmu*-, and h) one of them 
a client hands money to b(‘ invested on a s])ecific 
security ; this partner makes away with the motley, 
and th(‘ other is eiitindy ienorant of the transaction ; 
m‘V(‘rthele.s^ he is liabh*. for it is within the ordinary 
■'COpe t>f a solicitor's bu.^iness to receive money to invest 
on sjHM'ific securities (//). Had the money been ^^iven 
to invest at diM.Tetion the ca^c* would have be(*n different, 
such inv(‘stments not l)eing part of the .solicitor's work(r). 
If a partner, Ix'in;^ a trustee. im}»ro))erly emjdoys triist- 
propertv in tin* l)usine.ss of tin* linn, the other partners 
are not liable to replace tin* trust-property : provided 
that {i)*anv partner will be liable who has notice of 
the breach of tru.st ; and (ii) Iru.st-money may be 
followed and recovered from the linn if still in its 

pos.se.ssion or under its control (</). 

• 

(ii) Bights and Duties between Partners. 

Wlieii the i)arties enter into the contract of partner- 
ship, their right.s are defined by their agreement ; thi.s 

(c) Sift ion 12 ; Folkick (iuh e<t.), |»p. r»I ft •eq. 

(a) Pp. 4S-ol (l>th ttl,). 

(A) Blair V. Bromlnj (1H47), 2 Tb. 3r»4. 

(<•) Ilarman Johiuan. (18S3), 22 1>. J. (^. B. 29<. Two nioic 
recent cwh;^ may Ik* consulted : CUuitkrr v. Tumnitn (1886), 2S fh. 1>. 
340; and Bhadr* v, Boulet, ^ 230. 

(rf) Section 13, 
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is often in writing, and partnership being a contract in 
connection with which good faltli is deemed a main 
feature, the terms in which it is (‘xpresseil are liberally 
construed. The duties and obligations ari>ing from 
th(‘ relation of partnershi[> are regulated, so far as they 
an' touched, by any express contract ; if this does not 
reach all those dnti(‘s and obligations, they an' imj)lied 
and ('iiforced by law (c). Of course, th('re may be an 
alteration of the terms of the paiTnershi[) by consent, 
expressed or implied (/'), but th<‘ consent mnsl be 
unanimous. 

Will'll the partnership expires by etHuxion of rime, 
and the partni'rs continue together, there i^ an inijilied 
arrangement that the partnership shidl eontinui' on the 
old terms so far as applicable, and the .sune rule applies 
will'll surviving partners continue the bininev> after the 
death of a member of the old lirm. Lon! Watson 
said: “Will'll the members of a mercantile firm 
continue to trade as partners after the expiry of their 
original contract, without making any new agreement, 
that contract is held in law to be prolonged or renewed 
by tacit consent ’* (//). Nevertheless, if the partnership 
is for a fixed term, and is carried over, the new partner- 
ship wilt be at will only, and its continuance on the 
old terms will be presumed only so far as these 
are consistent with the incidents of a partnership at 
will (A). 

(f) Smith V. Jcyf* (1841), 4 Beav. .>03, 

(/) Section 19. 

(^) Xi'ihon V. Mouttul Iron Co. (1886), 11 App. Cm. 29S, tleciiJed 
on the partiouUr words of the articles. 

(A) Section 27. 



Rights and Dutiks bktwkbn Paktners. 17.^ 

Amongst the ordinary rights of a partner, as rt‘gards 
his copartners (so f!ir they are unmoditied hy agr(‘e- 
ment), are : 

1. The right to take part in the hiisiness (/), and to 
have the assistance of his copartner^. No remuneration 
can ordinarily ho claimed (/•). But compensation for 
<‘Xtra trouhle caused hy the wilful inattention of a 
coj)artner to husim'S'i may he allowasl to the partner or 
])artners upon whom the additional hunhm i^ thrown (/). 

2. To hav(‘ the hu>in(‘s> carri<‘d on according to 
agreement. Its nature eannot Ixt changed without the 
unanimous conxmtot' all the partners ; in minor matters 
occurring in ordinary course, a majoritv will hind tln^ 
others (m). 

3. To prevent tli(‘ admission of a new partner. No 
person can lu* introduced as a partner without the 
consent of all tho>e who, for th«‘ tiim; being, are 
memhers of the firm (n). A (lartner may assign his 
share of profits, or may mortgage it ; hut this may give 
a right to the other partners to demand a dis>olution, 
especially if it deprives the assigning partner of all 
siihstantial interest in the concern (o). 

Also, a partner, unless “at will,” cannot retin* from 
the firm \fithout the consent of all : if the partn(*rship 
is “at will,” the partners are <*ntitled to notice of 
intended retirement. 

A majority of the jiartners cannot exp<d any partner 
unless a jK>wer to do so has lx«m conferred hy ejrprea 
agreement (/>). 

(0 Section 24 (6). (/<r) Section 24 (.’i). 

(0 .4/Vcy V. Burham (1861), 29 Bcav. 620. 

(i») Section 24 (8). ( 0 ) Lindley, 7tb ed., p. 621. 

In) Section 24 (7). (y>) Section 2.>. 
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4. To Iw indemnified by the firm against personal 
liabilities incurred and payment'^ made by him in 
the ordinary and pro[»er conduct of the business j 
or in or al)out anything nece'-sarily done for the 
preservation of tin* business or property of the firm ; 
e.//., a partnerslu[) is formed to work a mine, and the 
l)Usiin*ss cannot be continued until a m*w shaft is sunk ; 
a partner who pay^ the cost required is entitled to 
indemnity (7). 

0 . To have interest at the rate of fi\e ])(*!• cent. 
j)er annum on any actual j>aymcnt or advance to the 
firm made by him licyond tin* capital In* has agreed 
to subscribe, from the date of such payment or 
advance (r). Apart from agr<*cm(*nt, expn*s> or implied, 
no partner is entitled to receive intercut on his capital ; 
and if there is a men* agreement to pay int(‘rest and 
nothing more, such interest will only be payalih* out of 
profits, I.e.y it will not be treated as an outgoing or 
loss of the business (.<), 

I). To have the books kept at tin* [trincijtal j)!ace of 
business of the firm, and to be allowed to examine and 
copy tliem whenever he may desire (/). Tin* right of a 
partner to examine the books is not personal to himself, 
and he may employ an agent to w hom no reuMuiable 
objection can be taken to examine the books on his 
behalf ; but the agent must undertake not to make use 
of the information so acquired except for the purpose of 
advising his principal (n). 

(q) Sei'fion 24 (2), and » parU Chtppt Htiah (J8o3). 4 De G. 
M. & G. 

(r) Swtion24(3). 

(») Section 24 (0* 

(a) BiruH V. [11*01] 2 Ch. 50, 


if) Section 24 (9). 
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7. In the uhsorico of any special a^'reement, the 
partners are entitled to share tHpially in the capital and 
]jrofits of the husiness, and must contrihute to the Josses 
<‘(jiially (.r). 

To he <lea]t with l)yliis colleaj^ues with tlie utmost 
;f()od faith in all partnership matters. 

Every partner must account to tlx* firm for any 
)>enefit lx* may derive w'jjich is <d»tained hy liim f with- 
out the assent of the othersj thron;ih a partix*i>hip 
iraiisac'tion (//), c.//., A., R., and 1). are [»artn(‘rs in 
l)usiness as siioar retiners, A. h(‘in;!: also in trade for 
liinisell' as a siiear merchant, the otlx*r partners hein^ 
cognizant, and iH)t ohjecttine ; A., without the knowled;(e 
of the firm, s(‘lls siioar at a profit t<» it : — Hvld^ he must 
a(*count for and shan* this profit with the partnership (c). 
A partner who carrie.s on a rniuffelinn husiix'ss without 
the consent of the others, must account for and j»ayover 
to the firm all pr(»fits made hy him therein {a). In 
short, partners must act for tlx* common advanta|(e 
of all in any matter which ufl’ects the affairs of the 
jKirfnership, and may hi<h‘ nothing from each other 
which may he material to their rclatitms as a firm (A). 

The san^; duty governs the sale hy one partner to 
another of a share in the partncr''hip husine.ss. If, in 
such a transaction the purchaser know.s, and is aware 
that he knows, more about the partix*rship aci’ountH 
than the ven<lor, he must put the ven<lor in poss(‘ssiori 
of all material facts and not conceal what he alone 

(j*) Section 21 (I). iy) Sedifai 20. 

{z) Jifntlry V. Crarra (18.>3), 18 Be*?. i(herMtnn> ■ 

hjvyk V. Frnwirk (1810), 17 Yen. 298. 

(rt) Section 30. 

(A) Section 28. 
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knowji ; niul unlf'ss such inrornuition is I’lirnishcd the 
sale may he aside (e). 

After J)fsxo}utioii.~ When t.h(‘ )iartnerslii[) is put an 
end to, mnv ri»lils accrue to its meniher'< : 

1. A puhlic notilication of the dissolution may 1 k‘ 
demanded hy any partner, and, as the practice of the 
(hizette ()fHc(' is to re<juire the H^jiiature of all the 
[tartners, any one may take action to compel a 
recalcitrant memher to >ien {d), 

2. Each partner has an e([uitahh‘ lion on the property 
owned hy the linn at the dale of <ii>solution, entitling’ 
him to hav(> it applital in paynumt of the tirnrs d(^bls, 
and then in payment of what may lx* due to th<* 
j)artners(e). If a partner ha> been induced to enter 
the partnership hy fraud or misrepr<‘^e^ltation, and has, 
on that eroitnd, ohtaiiK'd rescission of the partnershijv 
contract, he will he entithxl to repayment of the amount 
^iven hy him for his shar(‘, after the partnt'r'hip lial>ili- 
ties have Ix'en satisliiMl ; and to secure payment of that 
amount he has a lien on th(‘ surplus ass(‘t> (/). 

d. In settling the accounts hetw(‘en tlu' partners 
after a dissolution, suh/ect to tunnujreemvnt^ tin* ass(‘ts of 
the firm (including; sums contrihuhsl h\ ‘jairtners to 
make up deficiencies of capital) must he tlistril)Uted in 
the following order: (1) In paying lial)ilities of the 
firm to persons who are not partners; (2) in paving 

(e) Lau' V. Lati\ [im*)] 1 Ch. 140. 

(<i) Section .Hr. 

(c) Section aS). The right of a partner to hiire the g(MHtwilI soUl 
when the firm Ims l)een dissolved i.s referred to /»(•*/, p. 17t». 

(/) Section 41. lie is aKo entitled to .stand in tlje place of crerlitnrs 
for any jwyinent in.'rde by him in re8|»ect of partnership liabilities, and 
is entitled to 1 k' iiuleinnific^l by the |)erson guilty of the friiml ttgain«t 
all the debts and liabilities of the firm {ibnl.). 
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partners rateably what is due from (la* firm to tluMij for 
advances as distiiioul'ihe<l from ca)»iial : (d) in payinjjj 
each partner rateahly what is dfu' from the firm to l»in» 
in respect of capital ; (4) in distrihulin;^ the ultimate' 
residue amon^i; the partm*rs i]i tin* propeertion in ^^hiell 
profits are divisible (//). Loss^^ (iiH'imliii;^^ dtdieie’iieii's 
of capital) must l)e ])aid first out of profits : next out of 
capital ; if this is e\hai|st<*d. them individually by 
the partners, in the* sajiu* projK»rtions as the profits 
would have been divideel had an\ e‘xisted(o). 

When* partiK'i's have* eonlriluite'd un<‘ejual capitals 
and lia\e aon*ed to share* pre)fits and lejsscs eejually, 
if there* is a loss e)f e'apital anel one* of the* partners 
is unable* to contribute* his >hare* eef the* leess, the* seelve'iit. 
partne‘rs are not hounel tee e*onti‘il»nt<* for him. Tlius, in 
(jldiuier V. J/ar/v/?/ {/), (i., M.. anel ^\ , he‘(*a!ne* parlne*rs 
on the terms that the*y shemhl cemtnbute* the* e*apitai in 
unequal shares and ehMele* the* preefits e'epially. On a 
elis.solution, after satisfyin;^ all liahilitie*s to (*re*elilors 
anel the aelvatices of tin* partne*rs, the* assets we*re^ 
insufficient to make o<>od the* capital. A lar^e*r sum 
was due* to 0. than to M. Nothin;; cmdel be* r(‘<‘e)ve*re-d 
from W. : — Held, that the true; prineijde of division was 
for each partner to be* treateel as lialeh* to eontrileute an 
equal thirel share of the de*ficiency. anel the*n to apply 
the assets in paying to each partne*r rate*ably wliat was 
eluc to him in respect of capital. 

4. Any partner may, on dis.seduticm. require* that tln^ 
property, includin;; the goodwill shall be sold, and 
he may restrain any other partner from eloing anythi/ig 


(i/) Section 44. 

(*) Sec jwwt, pp. 191— 


(/) [1904] I Ch..*)?. 
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tending directly to decrease the vjilne, e.r/., using the 
firm’s name, when an attempt is being made to sell the 
goo<l\vill. And the goodwill may be sold when a 
partner dies, tor the right to it does not vest in the 
survivors (/). 

5. When one [mrtiK'r on entering on a partnership 
for a fixed t(^rm pays a premium, and Ixdbre the 
expiration of the term the firm is dissolved, the court 
may order a return of all or of a certain amount of this 
premium, but ’not when the dissolution is wholly or 
chiefly due to tlu? misconduct of the pnrtmT who paid 
the premium, nor when the firm has been dissolved by 
an agreement conbiining no provision for a return of 
any part of the premium (w ). The entire questio?i is in 
each case in the discn^tion of the court, and such order 
will be made us, umhu- the eireumstanc<‘s, will work 
justice. In Atirood v. Mattde {ti)^ one partner took 
another into business with him, asking a ])r(‘mium as 
compensation for the latter’s inexperience. Within two 
years the original partner <lemanded a ili>solution on 
the ground of the latter’s incompetence, whereu[>on the 
new' partner sued the original partner for a dissolution 
and a return of the pnnnimn, and the court awarded 
dissolution jmd a return to the former of such part 
of the premium as bore the same proportio?i to the 
tot4il amount as the two years did to the total U*rm 
agreed upon. From this judgment it appears that the 
court will ordinarily order the return of the premium, 
having regard to the terms of the contract, the psition 
of the parties, and their conduct, and that the amount 


(t) Smith T. Kvrrctt 27 Bcav. 446. 

{ m ) Section 40. («) (1868), L. R. 3 Ch, 369. 



Authority of a Partner. 


181 


will bo cnlcnlfttod on a projwrtion .similar to that takiMi 
in the oaso mentioned. 

<1. When a member ot* a firm (•<‘:ises to be a partner* 
he is entitled to a settlement in dne course, and the 
amount «lue is deemed to be a debt a<‘ernin^ due at the 
date of the dissolution or retinunenl. md(‘ss otherwise 
agreed (o). If the eontinuin;^ or snrvivin*^ ])artners 
trade with this money, the ont;:(u'n;jf partner or his 
estate i-*, in the ab.sence of a;'n*em(‘nt to th(‘ contrary, 
entitled to such share of the profits made since the 
di.ssolution as the court may find to b(‘ attribnUible 
to the use of the out^oin;; partner's money, or, at 
the option of tin* outf£oing partner or hi.s repres(‘nta- 
tives, to interest at tlie rate of five per ecmt. per 
annum (yj). It is advi.salde to provid(* for such an 
event in the articles of partn(*r.sliip, and to fix in them 
the basis ujjon which an oiit^oin;; partner's >hare or his 
rights in the goodwill are to be valued. 

• 

Ai’thohitv of a Partner. 

It i.s quite settled that all partners are bound by the 
acts or admissions of one, if done within the scope 
of the business. Story says, “ a partner, indeed, 
virtually embraces the character both ol a j)rincij)al and 
agent ’’(y). And in Jiaird's Can ir)^ James, L.J., 
said, “as between the partners atnl the outside world 
(whatever mav be their private ndatiuns between thein- 
»elve.s), each partner is the unlimited agent of every 
other in every matter connected with the partnership 


(») Section 4.*!. 

(//) Section 42. 

(r) (1870), L. R. 5 Cb., at p. 733. 


(7) l*artner«hip, § 1. 
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business, or wiiich he represents as partnership business, 
and not b<!in<; in its nature beyond the scope of the 
partnership.*’ 

But a ))artner is an a^ent only so far as he is acting 
upon, and witliin the ‘•cope of, the fi^n^s ordinary 
affairs ; that tin* act is us(d‘ul to the firm is not 
sufticient, lU'ither is it necessary ; the act done must 
l>e ii I'lirtiierance of tlio onlinary business of the firm ; 
and ev(‘n then (as has already been pointed out), the 
firm will not always he bound, for if a partner attempts 
to make a firm liabh', though within Ins a})parent 
authority, the firm \\itl not Im‘ hound, if in fact ho 
has no authority, and if this \^as known to tin* other 
contracting party, or by the exercise of reasonable 
dilig(*nc(‘ could have hyen known ; c.o., a partner gives 
a [tarinership .security in discharge of a private debt ; 
the la'cipient must show ihat In* took it without know- 
ledge, ami without such neglig(*nce as would amount to 
knowledge ; and said in one ca,s(‘, that 

in a cas(* such as this, the recipient would deal with the 
j)arlner iir his peril (.s). 

Sir F. Pollock (t) deals with C(!rtain of the more 
ordinary tran.sactions, thus ; 

Every partner may hind his firm by any of the 
following acts : 

(a) He may sell any goods or personal chattels of 
the firm ; 

[Legal estat(‘ in land must be conveyed 
by all the partners, or by one authorised 
by deeiL] 

\{f) Kthdal r. H W (IS7l), L. H. H Ex. 213 ; and we Pollock on 
rnrlutTship (IRh ed.), pp. 3P. 40. 

(t) Pollock (9th etl.), pp. 31, 32. 
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\s:\ 

(1)) Ho may purelia^^o on account of the rinn any 
^oo<K of a kind imcc^siry for or u?*ually 
»*nij)loy(Hl in the Imsiiu'^s carried on hy it ; 

(c) He may receive payment of (hdits due to th(‘ 

Hrm, and ^ive rec(‘i}»ts and reh‘as(‘> for 
them (»0 ; 

(d) li<‘ may en^a^e servant** for the |»artn(‘r<hin 

Im si ness. 

If the partnership is in tradr. «*\crv )»artner may also 
hind the linn hy any of the follow acts : 

(o) He mav make, accept, and is^m* lulls and other 
iK'^otiahle instruments in the name of the 
lirm (.r) ; 

memhm* of a non-f rad'inu j*ar(n<*rship 
mav hind the tirm hy ne;;;otiahl(‘ iustrnnnujts, 
hut onlv in thos(‘ eases where it is shown to 
he within the usjial course to issue ii(‘;^otiahle 
instruments, the hunhui of showin^^ this hoin^ 
on the jxTson attempting to make the lirm 
•liahle.] 

(f) lie may borrow money on th<' <*re(lit of the 
tirm ; 

(^) He may, for that j)urpose. pled^re uny ^ioods or 
|<*rsonal chatteds helon;4in;X t<» th<- lirm. 

.V partner has no implied anthoril}' to hind the 
firm hy a deed (//), or to ^dve a guarantee in the name 

(«) !n the alMenoo of express or implasl aiUhority. ii }»rivato debt 
dut* to one partner ih not difichar^cd Ity paunent to tlic firm of wliich 
he it a menilK’r ( /^orv// \. Hrodhnmt, [iMoj] 2 < h. IBO), 

(j*) When a partner’a individual name coinride** u ith the firm’s name, 
amt he docs not carry on a fKrparatelmwmsift. hi« jM't cj)tftnye of a bill of 
exchange ih prima facie the arceptamc of the firm. See 'iorhnhire 
lianhing (\>. v. Jieatton -'i (?. 1*. lb 

(y) Stnijht: v, (lftl5), Holt X. I*. HI. 
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of the firm (-?), or to bind the firm by a submission to 
arbitration (a). 

The autliority continues even after a dissolution, so 
far as is necessary to properly wind up the business and 
com]>lete pending transactions, save that a bankru|)t 
partner cannot bind the firm by his acts(/>). And 
where one of two partners dies, the surviving partner 
may carry on the business for the purpose of finally 
winding it up, and may mortgage th(‘ real or personal 
property of the late firm for the purpose of securing a 
partnership debt (c). 

Property of the Firm. 

The assets which are to mak(‘ up the propm ty of th(‘ 
firm should he defined as fully as possible in th(‘ articles 
of partnership. Unless otherwise agre«*d, all proj)(Tt\’ 
and rights and inb'rests in [)rop(‘rty originally brought 
into the partnership stock or ac<juired, whether by 
purchase or otherwise, on account of the firm, or for the 
purposes and in the cours<‘ of the partnership husim'ss, 
is partnership property, and must be held and a})plied 
by the partners exclusively for the purpose ot the partner- 
ship and in accordance witli the partnership agree- 
ment (<l) ; and property bought with the monev of the 
firm is deemed, unless a contrary intemtion a])pears, to 
bo partnership property (e-). 

During the continuance of the firm, the members are 
joint-owners of the property ; /.c., each owns the wliole, 

(.-) //rt-rtW r. tmiaw* (1849), 4 Kxt'h. 623. 

(rt) gtrfid V. Saif (1825), 3 Bing. lOI. 

, (h) Section 38. (rf) Section 20 (1). 

(c) Ih re JioMme, (1906J 2 Ch. 427. (c) Section 21. 
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nnd the property is not divided up into portions which 
belong separately to the members. In ordinary cases 
of joint-ownership, wlu‘n one joint-owner dies, his 
co-owner'* succeed to hi" share : but in the joint- 
ownership arising out of partnership this is not so (/ ), 
and the rej)resentative of tim deceastul succeeds to liis 
interest. It should be observe<l that partii(‘rship pro- 
perty, whatever be it" nature, i", as between the 
partners, looked u(>on as per."onalt\\ and, tberid’ore, 
on death, the [)ersonal represrntativ<‘ is tln'one entithal ; 
but this may lie modified by a;;reement between the 
partners (//). 

t’lainis of one partner a^minst tin* other an* suliject 
to the Statute of Limitation", and the time runs from 
the date of dissolution of tin* partnershi}), or from the 
date when one partm*!* is improperly exclmled by the 
others tVom acting as partner (h). 

A jiartner's share i" tlie proportion of tlu* purtn(*r- 
8hi[) as"ets after they have all la'cn r<*alis(*d and 
converted into money, ami all lh<* (bdits nnd liabilitic's 
have been paid and di"cbarged. 

A partiier who assigns his share of the property to 
another person, either absolutely or by way of 
mortgage, ^ives, according to the terms of tin* assign- 
ment, tin* assignee the right to rec«*ive, in whole or in 
part, the share of jirofits and (on dissolution^ ol the 
property which would have come to that [iartner ; but 
the assignee cannot during the c<»iitinuance of the 

(/) “Jwj* arcre»rendi inirr mrrcatorcf lorum non habit'' 

(i/) Section 22, 

(/*) 19 k 20 Viet. c. 97, «. 9 ; Kmx v. Gye (IH72), L. H. 5 H. L. 
C56 ; Liiidlej on FartnerRhip (7th ed.), pp. 551 rt teq. 
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t)artnershi[), inspect the tinn’s hooks or intcn-tei e in the 
business (/). 

The assignee cannot complain of u honfi H(l(‘ a;;ree- 
ment subsequent to the assignment to pav salaries to 
the partners even though this may diminish the 
protits (k) ; he must also accept the account of profits 
a;j;ree(l to by the partners, but on a dissoliirion he is 
etitithal to have an account tak<‘n for tlii' juirposi' of 
ase(‘rtainin^ the value of the ‘•hare a^>i;^neli, irjasftec- 
tive of jiny ajj^reemont betvv(‘en th(» partners themselves 
as to tlH‘ value of such share (/). 

Dissolution. 

T1h‘ rights and duties consc<|m*nt ii|)on dissolution 
have aln'aily been considered ; it now nuiiains to show 
how, when, and on what grounds it is l)roiinlit about. 
It may be causial in any ot‘ the following wa\s : 

1. At the will of a partner wljere no fi\e<l term has 
been agreed upon {m), if tin* partiu'rship wss consti- 
tuted iiy dcinl, tile partner dcsirine to terminate the 
jmrtnersliip must oive notice in writin;^ ; in other eases 
verbal notice will suttice (a). Hut a partm'rshijt where 
no fixed tmun has been a^r<'c<l upon, or a partnership 
entered into for an uiulefim'd time, may not be a 
partnership at will, if the (lartners hav(' made an a^jjree- 
ment to the contrary, that the partnershi}) should 
be terminated “ by mutual arrangement only ” (o). 

(i) Section 31. 

(A) Jtr a,iru'ml’s Truitt*, ( lHea] 1 (’h. 236. 

(/) Wfitt* r. DrheoU, 1 Ch. 294. 

((h) Sections 26 (1), 32 (c). 

(h) Section 26 (2). 

(e) Mom v. Etphich, [1910] 1 K. B. 316. 
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2. By effluxion of the tini(‘ u^^reetl upon as the term, 
or if entered into forasinprle adventure or undertiikin;^;, 
hy the termination of that jidventure or under- 
taking (/<). 

d. Transfer of a partner's interest 

(a) By ))ankruptcy or death, unless otherwise 
. agn'eil (y) ; 

(h) At the 0 [)tion of tli(‘ (dher jtartners, it any 
})artner suffers hi" >)iare to he eharged hy the 
euurt for his private d«*hts oji the applieation 
of any of his creditor." (/•). 

1. ()('eurrenee of ati event making the partnersitij) 
illegal t.sj ; e,//.. war hr<‘aking out h<‘tween the countries 
sif which the different meinhers of tin* partnership are 
"nl)jects ; 

5. Fraud, making tin* original contract voidahh* ; 

(J, In addition, the muH may decree a di"sulution ol 
j)artiKTship in any of the following ease- ; 

(i) Liimu-y or |K‘rmanent in-anity ofa parlner(/); 

(ii ) Fermanent inca{»aeity of a partner to p(‘rform 

his part of the contract (e) ; 

(iii) Mi"Conduct of a partner cah'ulated to prejudico 
the husines.s, or per"i.'^t<*nt hreacli ol the agree- 


(/>) Sociidii .{2 (a), (b), 

(y) Si'Ctioii 33 (1), 

(r) SecUon 33 (2). Under s. 23 of tlie Aet, a judspnt'nt crwlUor of 
any partner may from the wrnrt an order eharginff the nhare or 

the partner in the iMrtneotbip property with tlie payment of the det>l, 
nnd may obtain the appointment of a receiver of that partner'n share 
of profit" and other moneys coming to him in reji|»e« t <»f the partner- 
ship. The other partiierd may redeem the interest chargijii, or if a Male 
is directed, may buy it. A writ of execution cannot issue against any 
partnership pro{>erty nave on a judgment againut the firm ; hence the 
neccasity for this procedure. 

(<) .Section 34. 

(0 Section 35 (a). 


(w ) Section 3.’» (b). 
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iJK'nt, or such other conduct as makes it not 
reasonably practicable for the other members 
to continue in partnership with him (.r) ; 

(iv) Wlien the business can only be carried on at a 
loss (y) ; 

(v) Wljenever the court thinks it just and equit- 
able to decree dissolution (z). 

[n the cases ot‘ permanent incapacity, misconduct 
and persistent breach ot‘ agreement, a partnership 
cannot b<' dissolved on the application of the partner 
who is in tuult, but a partnership may be dissolved on 
behalf of a partner who has become insane, as well us 
at the instance of the other members. 

Administration ok pAin’NEUSnir Estate. 

The following rules apply to the administration of 
the estate of bankrupt and insolvent partners. Th(‘ 
partmM>bip projMirty is termed the joint estate^ and 
the separate pro[>erties of the individual parUiers the 
separate estates. 

The rule is that joint estate is applied in payment of 
the debts of the partnership, and separate estate in 
payment of the indivi<lual debts of the ^wirtner to 
whom it belongs ; if in either case any surplus remains,, 
this is carried over to pay the deficit in the other class, 
the joint estate surplus going to the separate estates in 
proportion to the rigid- and interest of each partner in 
the joint estate. Thus A. and B. are partners ; A. owes 
his separate creditors £100, and his separate estate is 
£75. B. owes £l50, and has £175 ; the firm's debts- 


(») Section US (c), (d). 
(y) Section So (e). 


(;) Section 85 (f). 
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are £500, and assets .t*450. The private creditors of 
A. take the £75, those of take £150 of the £175, 
the joint creditors taking the reinainin;' £25. Afjain, 
if A. and B. are partners, and A. is insolvent, B. b(‘in/;» 
solvent, the joint creditors will recover tlie full amount 
from B., B. hein^ then allowed to prove against A.’s 
estate to the amount which he lias paid heyoml his 
proportion. 

Similar jirinciples hold in the administration of the 
estat(» of a deceased partner in the tdiancery Bivision. 

This rule, which has been much criticised, Is tirmly 
<*stablished. Thus, in /sV/v/rte .!/or/cr/(a), dAMKs, L.d,, 
says, “ if then* h<‘ two estates, a joint estate and separaUi 
estate, tin* court takes care that the joint assets are 
applied in jiavment of the debts of the joint cretlitors, 
before any part of th(*m ^oe.s to the separate creditors ; 
and in Lave)/ v. ///// (A), In* says, "‘as a ^(‘n(‘ral 
ruh*, a separate estate cannot prove a;. 5 ainst a joint 
estate, and a joint estate cannot [irovi* against a separate 
estate, till the creditors of the rcsjiective estates sou^^ht 
to be proved a^^ainst are sjitistied.” So, in v. 

Flower ly Co. (e), Lord ( ’hki.msfohd, in deliver- 
ing the judgment of the Privy ( ouncil, said “ Upon a 
joint bankruptcy or insolvency the joint estate is the 
fund primarily liable, and . . . the separate estate 

18 only brought in, in case of a surplus remaining after 
the separate creditors have lK*en satisHed out of it/* 
And see the Bankrujitcy Act, 18H5 (48 A 47 Viet. c. 52), 
s. 40, which adopts the rule for lainkruptcy purposes. 

(rt) (I873\ L. K. 8 Ch. 1026, lo:i2. 

(*) (1873), L. K. 8 Ch. 441,441. . 

(/;) (1866), U R. 1 P, C. 27, 48. 
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But thu law here, as elsewhere, recognises exceptions 
when there has been fraud. Thus, when a i)artn(‘r has 
fraud uhnitly, and without the consent of the others, 
converted partnership property to his own use, the 
joint <‘stat(‘ may prove again''t that partmu-'s separate 
estate, (‘ven though it is not shown that the S('[)arate 
estates has henefit<‘<l hy the conversion (</). As regards 
the fraudulent conversion, “ it is not neee>Nary for the 
joint estate to prov<‘ more than . . . that this 

over-drawing was for private purposes, and without the 
knowledge, consimt, privity, or >uhM‘»juent approljation 
of the otlu'r partiuTS. If that i^ sliown, it is prima 
facie a IVauduhmt appro[>riation within the* rul(‘ ” (e). 
And such cons<‘nt or knowledge must have heiui r(‘al. 
not eonstructive, for it is the better opinion that the 
doctrine of constructiv<‘ notice is not applieahle 
here ( /’). 

On similar principles it has he(*n (h‘cid(*d that a 
oredilor of the lirm whoso deld was incurnsl hy the 
perp('tration of a fraud hy the partners, or any of tlnun, 
may ])rove In'* del)t at Ins election against either the 
joint estate or the separate estates of th(‘ framlulent 
piirtners (y). 

And if there he no joint estate ami no soU’ent partner 
who can he sued, tla* joint creditors may prove against 
the separate estates on an equal footing with the 
separate creditors (A). 

(d) i^ee Head v. Jiailny (187tt), 3 App. Cw. 94. 

(«t) Jkssel, M.K., in Lacey v. HUl (1877), 4 Ch. 1), 54.3. 

(/) See JMcey r. HiUy euyra, and Pollock (9th ed.), pp. 169 my, 

(p) jparte Adamum (1878), 8 Ch. 1). 807 ; pmntblj agahjifl.llHi^), 
eatate of an innocent partner (£« (1884), j99 (Th. 

(A) iJr Badgdt, f 1884] 8 Ch. 557. 
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Partners may not eoinj>etc in an administration with 
th(* firm’s creditors, either uj^aiiist the joijit or af^ainst 
any of the scj)arat<* estates, unless the separate* property 
of a partner leas l)een conY(‘r(e*d t<» tlie use of the firm, 
or vice versa, and unless tliis conversion has taken ])lace 
fraudulently. 

A cr(‘ditor of the firm who ludds a security for tlu'^ 
debt on fh<* se-jiarate prope'i'ty of a partn<*r may prove 
ajrainst the* joint (‘state and r(‘tain liis s(‘curity against 
the separate estate, pr(evid(‘d he does n<»( receive* in the 
whole mori* than the full amount of his d(‘ht. And a 
privwle* cr(‘dit(M' of a partner holdin;^ a security on tin* 
joint prope'rtv is in a corr(*spomline jiosiiion. Tin* 
n’ason of tin* above* rule is that tin* surrender of tlie 
s(*curitv would not augment tin* estate* a^aijist which 
proof was heine inaele (/). 

(ioonwiM.. 

The nhturc of Goodwill is so intimately conn('cte*d 
with the? law of partnership, and ejuestions concernin^^ 
it arise so free]uently iti partiie*rshij» matters, that it 
may he vetry pro[)erly discu‘'sed in this plaea*. 

The term is one which is .seldom misunderstood, 
but it is not ea.sy to ^ive a elefinition of it. Lord 
Macnaohtkx, in 7Veye> V. Hunt (/v), .says : “ W fiat 
‘ goodwill ’ means must depend on the nature and 
character of the busine.ss to which it is attached* 
Generally speaking, it means much more than what 
Lord Eldon took it to mean in the particular cai»e 

ff ' * 

Tntner ^ * 06 . 

W A, M pp. % U, WAaBiaOfCMi, J*, ia 

[1906] m.. at p. in* 
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actually before him' of CntUwell v. Lye (/), where 
he 3iiys : ‘ The goodwill which has bciMi the subject 
of sale is nothing more than the probability that the 
old customers will resort to the old place.’ Often it 
ha[)pens that the goodwill i** the very saj) and life of 
tlie business, without which the business would yield 
litth' or no fruit. It is the whole advantage, whatever 
it may be, of the reputation and connection of the 
firm, which may have been built up by years of honest 
vvork or gained by lavish expenditure of money.’' 

In stnne forms of business, the goodwill is personal f »n), 
made by the skill of the p(‘rson owning it ; whilst 
in others, the goodwill attaches its(*lf ratluu’ to the 
proj»orty than to the owner’s person, c.//., th(‘ goedwill 
of a well-situated j)ublichouse(u). Sonu* l)u>'ineNses 
depend so entindy upon personal skill ami infliunme, 
that goodwill of them can with difticulty exi^t, e.o,, a 
solicitor’s business (o). A personal goodwill is capable 
of transfer, and so is the other kind, and this latter 
attaches itself to tlu^ property, and may go with it, e.//., 
to a mortgagee ( y). 

The (juestion which hiis given tin; greatest trouble 
to the courts is to what exh'nt the assignor of the 
goodwill is bound not to enter into competition with the 
old firm. In C/n/Woa v. fhuylufi {tf), it was said that 
the vendor could carry on the same class of business, 

CO (1810), 17 Ves. S46. 

(wi) Cooper v. MetropoliUiH Board of Wortjr (1884), 2.’> Ch. I). 472. 

(«) Ejt iHirte pHHHett (1881), lO Ch. I). 226. 

(e) An*U'a V, Boyt (1858), 27 1., ,1. Ch. 714 ; Aruaddl v. Bell 
^1888), 81 W. R. 477 ; bat Baogallay, L.J., thought that noiuethiug 
might exijit analogouH to a goodwill. 

(p) Cooper V. MetropditaK Board of tuptn; cf. In ro 

Boanott, [1899] 1 Ch. 316. 

(g) (1859), Johns. 174. 
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niul with the same customers, provided tliiit h(* did 
not represent to them that his was the old business, 
or that he had succeeded to that old busimss ; but in 
Lahonehere v. Dawson (r), it was deci<led that upon the 
sale of a ^roodwill, the vendor must not solicit the old 
customers to cease dealing with tlie purchas(*r ; although 
he may deal with such ]>ersons if they come to him 
unsolicited (s). 

The present state of the law may l)e summc'd up 
thus (f) : 

(a) Tii(i person wlio acquires the ;*oodwilI alone may 

represent himself as continuin;i( or succeeding 
to the husiness of the vendor. 

(b) Hut the assi<rnor may ncv(‘rthcless carry on a 

similar business in competition with the pur- 
chiiser, though not under a name which would 
amount to a representation that he was carrying; 
on the old business. 

(c) Thf assignor maiy publicly advertise his l)u,sinesg, 

but be inav not p<'rsonally or by circular 
solicit the customers of the former tirm (a) ; 
and although h(5 may deal with customers 
of the old tirm, he must not soZ/r/f thos<* who 
come to him of their own accord (.r). 

The way in which the goodwill should be dealt 
with on the dissolution of a firm has alns'uiy lH*en 
mentionexl (y). 

(r) (1872), L, K. 13 Eq. 322. 

iO Leggott r. Barrett (1880), 16 Cb. D. 30fl. 

(0 Trego r. Hunt, [1896] A. C. 7. 

(«) The rale against tbe solicitoUoo of ol<l castomert does not apply 
to an inrolunury alienation, e.g.^ to the sale o£ a jtewon’s bumne^ by 
hia tnutee In liankrnptcy ( Wtuker t, Mottram (1882), 19 Cb, 1). 365). 

(*) Curl Brothers^ Limited f. [1904] 1 Cb. 686. 

Ante, p. 179. 

M.u 0 
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Limitei> Partnerships. 

After .funujiry 1st, 1908, it hecaiiK* lawful to form 
limited partnerships muler the Limited Partnerships 
Act, 1907 (c). Sueh a partnei^hip mii^t not oonsi^t 
of morci than ten persons in the ease of a banking Krm, 
or of more than twcmty persons in any other ease. 
It must consist of one or more general partners, liable 
for all the debts ami obligations of the firm end one 
or more limited partmn's, who shall at the time of 
ontoriiiMj into partnership contribute a sum a^ capital, 
or propi'rty valmsl at a stated amount. A limited 
partner is not lialde for delits lieytmd the amount so 
contributed, but he must not dnriiie the continuance 
of the partiK'rship, (dther directly or indin*ctly, draw 
out or receive hack any part of hi'^ contribution, and 
if he does ^o he will be liable for the debts of the firm 
up to the amount so drawn out or recidved back. A 
body corporate may be a limited partner (o). Unlos 
a limited partnership is n'i^istered, every limited partner 
will be liable as a General partner (A). A limit(‘d 
partner must not take any part in the management of 
the business, and he cannot hind th<‘ firm, but he may 
inspect the books, examine into the state and prospect.^ 
of the business, and advise with tlie partner^ thereon. 
If a limited partner does take jiart in the mana^omient 
of the business he will he liable as a ^^eneral partner 
for debts incurred while he so takes part in the manage- 
ment. The death or bankruptcy of a limited partner 
does not dissolve the partnership, and the lunacy of 
a limited partner is only a ground for dissolution if 

(;) 7 Kdw. 7, c. 24. 

(ft) Ihtd., («. 4. (J) Ihid.. 8. 
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his share cannot be otherwise ascertain(‘(i and realised. 
On dissolution the ri^dit to wind up the jift’airs ot‘ the 
partnership is ve^ted in the ^(‘neral partners, unless 
the court otherwix* orders and the court may wind up 
these partuer>hips uiuh'i* th<* (V>m|»ani<‘s ((V«nM)lidation) 
Act, 100t< (8 Edw. 7, c. dtt) (e). Th(‘ law ii'i (o private 
partner>liips appli<‘s \\h(‘re it i" not incon>i>ti'nt with 
the provI^ion> of the Act (</). 

On registration particulars inii'l he 1‘iirnished con- 
taining th<‘ tirin name; the e(.|i,.|*jil natiin^ of the 
h^l^ine^s ; the princij>al jilacc* of luisines^ : tin* full 
naim* of (‘ach partner ; the term, if .any, for which the 
partnership is entered into, and tin* d.ati* of its eom- 
meiua*m(‘nt ; a statt'inent that the part in'r^hip is limil(‘d, 
and the description of c\ery limit(*d partii<‘r a** such ; 
the sum contril)Uted l)y e.ach limited partner, and 
whether paid in (‘ash or how ((therwi^e (c). Chaii^eH 
in anv of the ahova* matters must Im* re;;ist«*rc(l from 
time to tiiiK* ( /'). Any arran;xement under wiiich a 
^fCiK'ral parting ln*comcs :i limitc<i partner, or a liini((*d 
partner assiens his "hare to anotln*r p(‘rson, must Im* 
advertised in tin* London, Edinhur;ih, or Dnhliu 
(Jazette, befon* it becomes <‘ffective W). Tin* statements 
made under l,he Act are fil(*d by fin* rejiistrar, atnl are 
open to tln^ inspection of any jn‘r"on on payment ol a 
small fee (A). 


o 2 


(r) 

(rf) 

p') Ibid., 9. S. 


(/) Ibid., .. y. 

0,) Ihd , K. to. 

(Jl) Ihd.,i^9.\.\,\{). 
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COMPANIES. 

Tho whole law doalini; with companies has been 
recently codified, and it is not therefore nee;essary to 
deal with previous enactments on the subject. 

The only Act now in force is the (’ompanies ((Con- 
solidation) Act, 1008 (8 Edw. 7, c. (iO),and the sections 
referred to throughout the jiresent chapter an‘, unless 
otherwise stated, sections of that Act. 

It is proposed to deal with a company — 

(A) As a going concern. . 

(h) In liquidation. 

(A) THE COMPANY AS A GOING CONCERN. 

The Formation of a Company. 

A partnership cannot consist of more tlr.in twenty 
persons, or, in the case of a banking business, of more 
than ten persons ; beyond this numb(‘r it must be 
registered as a comjmny (a). Only seven persons are 
needed to form a company (or in the case of a 

private ” company under the Act, two person.s). A 
company can be formed, having the liability of members 
limited to the amount of their shares, or limited to such 
amount as the members undertake to guarantee in the 
event of the company being wound up ; or with no 
limit on their liability. 

These are called respectively a company limited 
by shares,” a company “ limited by guarantee,” and an 


(a) Section 1, 
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“ unlimited ’* company. In tin* pres(*nt chapicr it in 
only proposed to deal with companies liinittMi hy 
shares. 

Let us suppose that seven per^oiK^ have deeidt'd to 
form such a company. The ohj(‘(‘t lia‘j b(‘(‘n aln*ady 
agreed. It remains to settle the name of the company, 
the place where the husiness is to he carri<Ml on, the 
amount of each share, and the amount of funds necessary 
to carry on tlu‘ husim'ss. The j)oints are (‘inhodied in 
a document known as the “ Memorandum of Associa- 
tion, ’ which is signed by the seven persons, who must 
agree to take one or nion* shares in the compaiiy(A). 
This document is then taken to the Hegistrar of ( ’om- 
panie^j at Somer,>(‘t Hou‘<c, where a fe<* is paid. The 
registrar enters the new com}>any on th<' register, 
grant'i a certificate of incorporation, ami tl)(‘ cojupany 
is complete. 

*(i) The Memorandum of Association. 

There are six essential clauses in the memorandum 
of association, as follows (c) : 

I'he Sanie. — Any name may he chosen, so long as 
it does not resemble the name of some other firm or 
company (t/) . The last word of the name must b© 
** limited ’’ (e). A company may change its name by 
special resolution with the consent of the Hoard of 

(h) Section 3. 

(c) Panhard ft Lfrastor t. Panimrd LerttMor Motor Co,, 

Limited, [1901] 2 Ch. 613. 

(rf) Except in the caee of companie* formed to promote art, science, 
•tc. (m. 19, 20). 

(e) Section 268. 
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Tradp (/) ; but if it has inadvertently registered a 
name similar to that of an existing company, the 
consent of the registrar is sufficient. 

The Tiet/nteml Office . — The company must have a 
H'gistered office, and the memorandum must state 
whether the office is in England, Scotland or Ireland if/). 
Then* the register of members and notices on the 
company must b(* ser\a*d. 

The Ohjectu of the ('ompani /. — The (‘ompany cannot 
do anything outside the j)o\vers given in tin* memo- 
randum (h). The company may, however, do anything 
that is “ fairly ineidentar' to the powers of the com- 
pany (/). If, ho\v(*ver, the main obj<*ct of flu* company 
is gone, the company must be wound up(/). There is 
no limit to the objects for which a comjtany mav be 
formed except that it must not be illegal. The com- 
pany may alter its memorandum by sj)ocial resolution 
contirmed by the court, so as to enable it (/) — 

(a) to carry on its business more economicallv or 

efficiently ; or 

(b) to attain its main [)urpose by new or improved 

means ; or 

(c) to enlarge or change the local area of its opera- 

tions; or 


(/) Section 8 (S), Q/) Section 62. 

(A) Ashhury Itailmiy Caniage and Iron Co. v. Riche (1875), 
L. K. 7 H. L. 653, 672. 

(0 FoMtr V. London, Chatham and Dover Rail. Co., [18D5] 
1 Q. B. 711. 

(A) Rr Amalgamated Syndicate, [1897] 2 Ch. 600. 

(/) Section 9. 
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(d) to carry on some otluT l)U!>inei>s which may he 

conveni<*ntly combined with its own ; or 

(e) to restrict, or abandon any of it-^ objects. 

Limited /Jahilittf . — The members* liability may be 
limited by shan‘s or by guarantee (si‘e itute, |i. UH>). In 
either case the fact must be stated in the memorandum, 
but a bare statement that the liability is “ limited is 
taken to mean “ limited by shares." 

The Share ('apital. -This clause must state the 
'hare capitjil with which the company ])roj>os(‘s to lx? 
H'^istered, and the number and amount oi th<‘ shares. 
Alonev borro\v«‘d by means of debentures is not part 
of the company’s 'cajdtal. A preference given to one 
class of shares is sometimes stated in the memorandum 
for the prot(‘ctiou of the preferred shareholders, but 
this is not essential. 

The Assoi:i(itio}i Claafe,- This is found at the end of 
the memorandum. It runs : “ We . . . an* desirou.s 
of being formed into a company . . . and agr(*e to 
take the number of shares o^ipositf* our names. Ihen 
follow the names, ad<lresses and descriptions of the 
seven subs<^ribers, and the number of shart's t-siken b\ 
each of theni. Kach tnust take at lejist one share. 
Anyone may subscribe, whether marrieii woman, infant 
or foreigner. 

The 'jeven signatures must be attested by at least 
one witness. The duties of the siibscrilMTS arc : 

(1) To [uiy for their shares. 

(2) To sign the articlc-s of assoidation. 

(d) To appoint the first directors. 

(4) Unless the articles provi<le otherwise to act as 
the fir't directors until such u[)tK)intinent. 
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(ii) Articles of Association. 

Wliile the ineinorandum of as.sociation define.^ the 
powor.H of the company in its dealiii<r.s witli the outer 
world, the articles of association are the regulations 
which govern the relations of the company and the 
memhers inter se t they deal with the internal adminis- 
tration of the company. In the case of both nu'inoran- 
dum and articles the company and the meml)ers are 
bound to the same extent as if they had b(‘en signed 
and sejiled by each member, and contained covenants 
by each momlier to ob.servc them {m) : and any altera- 
tion therein, .if proj)erly made, is equally binding («)• 

It is not essential for articles of. association to be 
regist(*red. If no articles are regisp'reil, tbe regulations 
in Table A. iti the Fir.st Schedule to the Companies Act 
form the compuny’.s articles of association. The regu- 
lations of Table A. ap[)ly in the case of a company 
whose articles are registensl only in .“o far as the 
regulations in Table A. are not excluded (o). 

The articles are subject to the memorandum, and the 
power to alter the articles cannot l)e used by the 
company to alter anything in the memorandum (;<), 
For j^rpo-^es of construction, however, the •memoran- 
dum and articles are to be read together, as the one 
may explain the other (y). 

Alteration of the Artlelen^—A company may alter its 
articles hy special resolution (r). Any alteration may 

(m) Section 14. (m) Section 13. (c) Section 11. 

(») Athbvry Bailway Carriage and Iron (V. v. lUcho (1875), 
L. K. 7 H. L. 63.1. 

(}) jMndan Finaneial Astoriation v. Kelhr (1884), 26 Cb. 1). 107. 

(r) Section 13. A« to njiecial resolution, see pott^ p. 217. 
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1)0 made wliioh does not go oiit'^lde the j)0W0r8 of tlie 
memorandum (.s), or deal unfairly with the rights of 
the minority. In the latter case, however, if the alt<‘ra- 
tion is made honu Hd(‘ for the hcoietit of the company 
as a whole, it will he allowed {(). 

li('lf/dni(ion of Minnoranduoi and Avtn'les. — This is 
ellected with the Registrar of ( \)inpani<‘s at Somers<*t 
Hous(‘. Anyone may in>pect lie* nn'inorandiim and 
articles on payment of a shilling, hut only memhers of 
tin* company are entitled to hav(‘ a copy. Persons 
dealing with the company are deem(‘<l to havi> notice 
of their contents, and mu>t act accordingly : hut they 
ar(‘ only hound to "<•(• that th<‘ propos(‘d (hiding is not 
inconsistxmt with tin* memoramium and article" ; th<*y 
ne(‘d not in({uire whether all the necessiry stepi^ have 
he<'n taken hy th<* company it^ell to make tin* pro- 
ceedings regular {a). 

• (iii) The ProspectUH. 

This is usually signed hy a p(T>on who is called the 
“ promoter. ’ The term is not delin<‘<l in the Act, hut 
CoCKBUUN, t\J., defined a juomoter as ‘'one who 
undertakes* to torin a company with reference to a 
given j)rojcct and to set it going and who takes the 
necessary steps to accomplish that purjM)se (e). In 
issuing the prospectus the promoter must hike care not 
to make any untrue statements, otherwise-* 

(j») AndrcirK v. Oa* [18117] 1 C’li. -181. 

(0 MleA T. GolA Hftft Cv., [ lltOO] 1 Cb. fwO. 

(«) Hoyal Brituh Bank v. Tnrquand 6 K. A U, 327. 

(f) Afj^rvM V. Grant (1877), 2 C. P. !>., at p. 511. 
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(1) An allotment of shares may be set aside on the 

^fround of misrepresentation ; 

(2) He may hav(* to ])ay damages (a) for fraud {w), 

and (b) for stabunents which he believed to 
be true without reasonable ground for such 
belief {x). 

The promoter must also <lisclos(‘ all matt(‘rs in the 
prospectus rc(piired to be disclosed by the (’ompanies 
(( V)nsolidatiou) Act, 11108 (//). Kv(‘ry pro^pc'ctiis must 
be datf'd, a copy must be sigiu'd by every din'ctor and 
filed with the registrar ; ev<'ry prospeclu> mu''t state 
that a copy has l)een so filed. 

The prospectus must state — 

(a) The contents of th(‘ memoramlnm, and the num- 

hcr of “tbunders'” or deferred shares, if any ; 

(b) The number of shares (if any) fix<'d by the 

articles as the (pialilication of a director, and 
the remuneration of the <lircctors as fixed by 
th(' articles ; ^ 

(c) The munes, descriptions, and addresses of the 

directors ; 

(d) The minimum subscription on which the directors 

may proceed to allotment ; 

(e) Th(‘ number of shares or debenture's issiu'd as 

fully or partly pai<l up oth<*rwi>e than for 
cash ; 

(f) The names and addres'^es of the vendors and the 

amount payable to each ; 

(g) The amount of the purchase money, specifying 

the amount payable for goodwill ; 

(m;) Derry v. Pirk (188!>), U App, Can. 337. See ante, pp. Dl d Jieq. 
(jr) Seetion v84. SceanTe, pp. 100, 101. 

(y) Section 81. 
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*(li) Tho amount of undorwritiiift commission, if 
any (:) ; 

(i) Tbo amount of preliminary expenses ; 

(j) The amount paid to any promoter and tho 

consideration therefor ; 

{k) The date of and parties to overy material con- 
tract and a reasonahh* time and place where 
th(‘ contract or a copy then'of may Im^ 
inspect(‘d (a) ; 

(1) The names and addre^M's ol the ainlitors (it 

Joiy) ; 

(in) The interest of evm-v dinrtor in tla' promotion 
of, or in the property to he acipiired hy, the 
company, and tin* ^nni'; j>aid him to induce 
him to h(‘con)<‘ a director ; 

(n) AVherc the shares are of more than om* class, 
the ri;^ht of votin;; ((Uiferred hy the several 
classes of shares. 

Soma of these particulars are excused where the 
])rospectus is not issueil until a year atter the company 
is entitled to commence husiiH‘'s. Where no jtrospectuH 
is issued the company mn'^t tile with the registrar a 
“statement in lieu of pro>p<‘<’tns ’ containin;^ most ot 
the information which would he retpiired in tho 
prospectus (h). If the proper ])articular- are not given 
in the prospectus, the company and every person who 

(;) By H. 8U nnderwritinif (i r., tlic jmjinrnt of commiwjifm to a 
person agreciug to oulweribe for Hharei*) ih mUohwI only il (1) the |jay- 
ment N aiithoriwd in the article*, (2) the jiaymeiit <!«*»'* not exceed the 
rate aathori*ed, (S) the amount or rate i* diN‘l<»M^l in the prosfjwtu*. 

00 The company cannot contract Wfore it come* into exlMcnce, 
-even by nieau* of an agent (Artnrr v, Jtarter (ISfWJ), L. K. 2 C. V. 
174). If it i* sought to enter into anch an agrremejit, it mu»t alwtya 
be confirmed by a new contract after the incorp<jration of the company. 

(&) Section 82. 
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is knowingly a party to -the issue is liable to a fine of 
£5 per diem. But it is an excuse if the director or 
other person did not know of the matter disclosed, or if 
non-com[)liance arose from an honest mistake of fact on 
his part (e). 

Fomtjn Companies , — Companies formerly sought to 
evade these provisions as to disclosure of particulars by 
being registered outside th(‘ United Kingdom. Now, 
however, such a company, if it establishes a place of 
business within tlio United Kingdom, must within one 
month of so doing, fih^ with the registrar a copy of 
•its articles and memorandum, a list of its directors, 
and certain other particulars. Such a comjamy must 
also state in its prosp(‘ctus (if any) and exliibit on its 
preniis(‘s th(‘ name of the country wht're the company 
was incor[)orated (</), 

A com[>any incorporated in a British ]>ossession, if 
it complies with these requirements, has power to 
hold land in this country as if it were an ‘English 
company (**). 


Shareholders and Shares. 

Persons may become members (/) — * 

(a) By signing the memorandum of association ; 

(b) By allotment, or by taking a transfer of shares- 

from a member (//) ; 

CajHiritp , — Anyone can become a member, e.p., 
another company, a married woman, or an infant ; but 
an infant has the right to repudiate the shares on 


(c) Section 81. 
{d) Section 274. 
(e) Section 276. 


(/) Section 24 (1). 
(^) /frirf., sub-s. (2). 
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attaining full age (/j). A shareholiler must pay the 
whole nominal amount of his shares in cash. In other 
words, the company cannot isstie shares at a di'scount. 
Shares may ho issued in return for services. If this is 
done, the company must file with the ri'gi.strar a contnict 
in writing showing the coii'^ideration of the allotment, 
and the numher and amount of the shan'S allolt<*d (/). 

A r(‘gister of memhers i'<i re(juir<Ml to ho ko])t at the 
registered office of the company, open to insp(‘ction by 
memhers free of charge, and to others on j)ayment of 
one shilling (/•). 

If shares are held on triDt, the tru'^tee's jiame is 
entered on the register, and the company need lake no 
notice of the trust (/). 

On the death of a sharehoM<*r his executor is not 
personally liable to pay calls, unless he ap[>lies to lx* 
juit on the register ; he is then entitled to an indemnity 
from the estate, 

Anniiul Summan/ (m). — Ev(Ty year the comj)anv must 
send to the registrar a list of its memhers and “the 
annual summary,” which must contain the following 
particulars — 

(1) Tl\p amount of the share capital and the number 

of shares ; 

(2) The number of shares taken since the commence- 

ment of the company ; 

(3) The amount called up on each sliare ; 


(A) Hamilton v. Vavghan^Sherrin Co,, [ISDIj 3 Ch. r>89. See 
aVr, pp. 34, 38. 

(0 SccUon 8H (1) (b). 

(A) Sectiw 30. (0 Section 27. 

(w) Section 28. Tbi* ^Utement ma«t be i»enl in within twentj-one 
de^ after the general meedug. 
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(4) The iirnount of calls received and unpaid, and 
shares forfeited ; 

(!)) The amount paid by way of commission in 
resp(‘ct of shares and debentures since the 
last return ; 

((») The number of shar<‘ warrants, and th(‘ number 
of shares comprised in them ; 

(7) A list of the directors ; 

(8) The amount of delits dm' from the coin[)any in 

r('sp(‘ct of mortfjfaees 'and eharo(*^ ; 

(0) An audited balance-sheet, show in;^ the eoinpiinv's 
capital. Iial)ilities, and a^'scts. 

A share entitles the hold<‘r to a [U’oportion of ^he 
profits of tile company, and of its capital when it i> 
wound up. 

Allohitenl . — No shares an* to l)e allotted until the 
minimum subseription has be<'n siil»sci'ib(‘d and the sum 
payable on apjdication paid (//). The minimum sub- 
scription is fixed by the articb's and nanu'it in the 
pros[)eetus, and the sum payable on a[)plieation must 
not be b'ss than o per cent, of the nominal amount 
of the shares. If thi' minimum subscription i'. not 
subscribed within forty7 days after the i'-^ue of the 
prospectus, all money received from applicants tor 
shares must be repaid within ei^ht davs. If m* 
minimum subscription has been fixed and named, theti 
the whole amount of the share capital otb-ia d must be 
subscribed before allotment is made. These jn-ovisioiis 
as to a minimum subscrij»tion only apply to the first 
allotment of shares offen'd to the public fur .subscri|>- 
tioo ; but the amount ^p.ayahle on application must 


(n) Section 85. 
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iu‘ver bo loss than 5 por cont. of tho nominal amount 
of the shares. 

JShare Certifirate (o). -Tlio ooinpany must issue to 
the shareholders a sliare eertilieaD* ^\itllin two months 
after allotnuMit or tlie re^ri^tration of a transfer. This 
enaldes the shareholder at onC(! to show a priuia fa(*ie 
title to th(,‘ shares included in it. 

7Vae.<f/(0’. -Every sharehohler has a ri^ht to trausf<‘r 
his shares ev(‘u if not fully paid pn>\ide<l that hr‘ trans- 
fers them absolutely {/»). Hut the din‘rtors may lx* 
oiv(*ii ii discretion to refu''C a traii'^ter without assienin;^ 
a reason ; this, how(‘\er, is not allowed })\ the rules of 
the Sto<’k ExcliJinoe. 

On th(‘ d(*ath of a ■'hareholdcr, his shares \est in his 
personal re[)r(*sentativ(*'' : on his bankrtiplcv, in his 
trustee. 

ForjVttnre, — The artich*^ Usually ;ii\e the dinx'tors 
power to declare shanks forfoit«Ml if the shar(‘holder 
<loes not^xiy calls upon th<'in. Th<* "hare*' then Ixdono 
to th(‘ company, and may lx* "old lor tie* b(*st price 
obtainable. Sometimes tin- dirrctor" are ;>:i\en power 
to accept the surrender of tho "harc'S, but this is only 
permissiblf; where a forfeiture would be justitiod (ly). 

Frf'/i'rf'ncp Shares , — The hohlor ol tho'C "hares is 
usually entitled by the articles to a lixed dividend 
before any dividend is paid on the orclinary shares. Jl 
tho preference is meant to extend to ea[)ital as well as 
dividend, provision to that effect shouhl be made* in the 
articles of association. Preference shares may be made 

(<») Section 92. 

(^o) Iti‘ Ditcoverent' Ftmncr Cvrporatton, LitaUdr'K C-ute, [lUlOj 

1 Ch. 312. 

Jirllerhy ▼. Howland and Marwood't Co., 1,190^] 2 Cb, H, 
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“cumulative,” and in that case, a deficiency in the 
dividend for one year is made up in subsequent years. 
If the shares are non-curnulative, and the dividend is 
passed, it will not be made up in subse(juont years. 

Deferred or Founders^ Shares . — These are usually 
held by the promoters, and a dividend paid on them 
only if the dividend on the ordinary shares reaches a 
certain amount. 

Stock . — When shares have been fully paid up, they 
may be turned into stock, if the articles so provide ; or 
stock may be reconverted into shares (r). Stock differs 
from shares in that it may bo transferred, split up 
into any fractional amount, wher(‘as a share c-jinnot bo 
subdivided. 

Capital, Dividends and Debentures. 

The “ capital ” of a com|>any may m<‘an (T) the 
nominal capital, /.c., the amount named in the memonm- 
dum of association ; (2) issued ca[)ital ; or (li) })aid-up 
capital. 

Increase.- -Capital is incrc'an'd when the authorised 
capital of the company has be(‘n issued and more funds 
are required. A company may always increase its 
capital where jwwer to do so is contained in the 
articles («). No special resolution is nece^sary as in 
the case of the reduction of capital. A resolution of 
the directors is sutficient, if it is so provided in the 
articles (/). Whore capitol is increased the memo- 
randum must bo altered accordingly, and notice must 
bo given to the registrar within fifteen days of the 
resolution authorising the increase (w). 

(f) SectiotM 41 — 43. (*) Section 41. 

(0 Mmley t. ICttfji/tmtHn Minet. Limited, 1 1910] 2 Ch. 282. 

(«) Section 44. 
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Reduction . — A company may reduce its capital “ in 
any way ” by special resolution confirmed by the court, 
if it is authorised to do so by its articles (.r). This is 
often done to enable the company to pay dividends with 
safety when assets are lost, or lo enable it to borrow' 
fresh capitiil and incl*ease tlm proportional int(‘rest of 
the new shareholders. The words “and nHlnced must 
be ad<hHl to the name of the company if the reduction 
involves a diminution of the company's assets (//). In 
two cases the leave of the <*ourt is not re«juired for the 
reduction, i.e. ; 

(1) When the company doings to cancel shares 

unissued (r) : 

(2) When the company desires to pay back capital 

out of accuinulaD'd profits with the ri^ht to 
call it up a^ain (a). 

Neither of these are n*^anl<‘d as **n‘duction of capibil” 
withiu the meanin^^ of the Act. 

DiruRndj!. -Tho mode of j»ayment i'^ d<‘t(‘rmined by 
the articles ; dividends are usually declared by the 
directors with the sanction of a ^'cneral meetin^^ The 
most important rule as to their payment is thin : 
Dividends must not be pai«I out of cvipital, but only 
out of profits. Capit 4 d, however, may be lost without 
precluding the [)ayiiient of a divitlend, although from 
a commercial »tttnd[>oint the loss should be provided 
for (I/). On the other hand, any appreciation in the 
value of the assets may lie paid out as dividends, but 
the whole accounts for the y<‘ar must Ik* taken into 


(it) Section 46. (0 Section 41 (1). 

(f) Section 46. (a) Section 40. 

(A) Zee r. Nenchatel Aephalte €«. (1867), 41 Cb. I>. !.• 
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consideration. A realised accretion to the estimated 
value of one item cannot be deemed to be profit 
divisible among the shareholders without reference to 
the whole accounts fairly taken (c). 

Paynwnt of Interest out of Capital. — Tliis is allowed 
where shares are issued to defray the ex}>ens<‘s of con- 
struction, (^tc. upon so much of the capital as is paid 
up, provided that — 

(1) Such payment is authorised hy th(^ articles, or 

special resolution ; 

(2) Such payment is sanctioned by the Board of 

Trade ; 

(II) Payment must not extend b(‘yond the half-year 
next after the half-year during which the 
works are complet(‘d ; 

(4) The rate of interest must not exceed 4 per cent, ; 

(5) The interest paid is not to operate as a reduction 

of the amount paid up on the shares ; 

(6) The accounts of the company must -show the 

capital on which the interest has been 
paid [d). 

Debentures. — A debenture is an instrument issued by 
the company providing for the payment of a sum of 
money with interest. It is usually one of a series, but 
a single debenture may he IsmumI. 

Debenture stock is the same as a d(‘bcnture, excei)t 
that the loans are consolidated for convenience, and are 
subdivisible. A mortgage debenture creates a charge 
on property, and is usually secured by a trust deed. 
A debenture may be made payable to bearer, and so 

(<?) Foster v. Arir Trimdad^ Limttrd, [1901] 1 Ch. 208. 

(d) 18ection 91, 
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b(*come a negotiable ’* instrument. When a coni])any 
ehar^es its niulertaking an<l all its property ])resent 
and future, this is slid to he a “ lloafin^ c*har|y(‘.’’ Its 
charact(‘ri sties are : 

( 1 ) It is a eharoe on a class of assets pn‘sont and 

future, 

( 2 ) which in the onlinarv c<»urs<‘ ot‘ hiisiness would 

lie clian^in^ from time to time ; 

(d) It is cont<‘mplate(| that until some steps are 
rakcM), th<‘ company shall carry on business 
in the usual way(c). 

Retlii!(raflou . — The following morteaji:«‘S or char/^es 
must, he re^ristered with the |{eei..,trar of ('ompanies (^/*) ; 

( 1 ) To secure any issui* of delM*ntures ; 

( 2 ) On uncalled capital ; 

(.'0 An instrimumt which if tnadi* by an individual 
would he a l»ill of sale : 

( 4 ) A Hoatine; char^o* : 

( .’)) A mort^a;ie of land or liook deht>*. 

If not re^i>rered within twenty-one dayn, the above 
are void against the hhpiidator and creditors. The 
followin^i partieularn must he ;xiven in registerings 
the charge*: ( 1 ) The amount secured; ( 2 ) Dates 
of creation ; ('.]) l)e>cription of projierty charged ; 
( 4 ) Names of trustees Of any) for the dcihenture- 
holdersC/). The company 111114 aNo keep copies of 
these registered mortgages, and aNo a register of all 
mortgages atfecting the company's property (A). 

(0 Itf ITorkshirr Woolromhertt' 

(/) Section 0.3. 
ig) Section 0.3 (3), 

(A) Section 100. 
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Debentures are not part of the company’s capital, 
and, therefore, unlike shares, they can lx* issued at a 
discount. 

Remedies of Deheutnre'-holders . — If the company 
makes default, the following remedies are o])i‘ii to 
the holder : 

(1) He may appoint a receiver himself, if the con- 

ditions of the debenture allow him to do so ; 

(2) He may hrinj^ an action on behalf of himself and 

the other debenture-holders, to obtain pay- 
ment or enforce hi.s security by sale. The 
court will then appoint a receiver, and (if 
necessary) a manager, until sal(‘. The court 
will sometimes authorise th<‘ receiver to 
borrow money for the purposes of th(* busi- 
ness : 

(3) He may apply for foreclosure, but this is unusual ; 

(4) He may, as a creditor, presfmt a windin^-up 

petition (this also is unusual). 

Where debentures are a flouting char«;e and a 
receiver is ajipointed, preferential debts must he paid 
before the claims of the debenture-hohlers(i). 

The Management ok the (k)MPANY. 

L Directors. 

The company's business i.*' usually, though not neces- 
sarily, managed by directors. Their jKjsition is that 
of (1) trustees (1), and (2) agents for the company. 

(i) Alexander v. Anfmatir Telephone Co., [1900] 2 Ch. 66. 

(k) Section 107. 
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The first (lir(‘etors are usually named in the articles. 
This method ol‘ a|){»oiiitm(*nt i> only valid it’ they have — 

(1) Signed and filed with the registrar a written 

consent to act : 

(2) Signed th(‘ inernorandiiin tor their qualifioution 

shares (if aiiv), or a contra<‘t to take them 
from the company and to pay for tlaun (/). 

If the articles contain provisions as to !i director's 
({ualification shares the amount must he disclosed in 
the pros})ectus (nt), and the director must take them up 
within two months of his appointment fa ). The com- 
pany cannot comnumce husines** until ev(‘ry dirwtor 
has taken them up and paid on tlunn the amount 
payable on application and allotment (e). Directors 
are not entitled to any remuneration apart from pro- 
vision in the articles or ex[»revs agreement. A director 
cannot make a contract with the comi>any, unh'ss he is 
<‘xpr(‘ssly giv<m pow'er to do ^o in the articles. Ihe 
pow'ers <jf the directors <a‘ase on the commencennmt ot 
a winding uj». 

II. Accounts and Auditors. 

Af'/’OMn/#.— Directors arc required to keep |»ropor 
accounts, /.e., the capital airouiil, which must bo 
included in the annual summaiw ; (2) a profit and 
loss account w'hich must he laid h<*lbre the company in 
general meeting once a year. The balance «heet to be 
included in the “ annual summary m*cd not include a 
statement of profit and lossfy#)- 


(t) Section 72. 
(w) Section 81, 
(») Section 73. 


(.i) Section 87. 

(/>) Section 26 (8), 
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— Every company must, at ojich annual 
general meeting, appoint auditors (</). No j)er.son other 
than a retiring auditor may he appointed at an annual 
general meeting, unless fourteen days’ notice of inten- 
tion to nominate him has been given l)y a shandiolder. 

An auditor, if ap{)ointed hv the articles, or at the 
annual general meeting, is an “othcer” of tie* com- 
pany, and as such may he liable in a winding up, 
together with the other officers, for damage"* tor breach 
of trust (r). An auditor, infe/rmally appointed, is not 
so liable (5). The auditors have the right of access at 
all times to the company’s hooks, accounts and vouchers, 
and can reeiuire any information or explanation from 
the officers (t). Their duty is to report on the accounts 
and on en eu’v balance sheet lai«l hefon; I In' company ; 
the report mu.'<t state : 

( 1 ) Whether or not they have ol)tained all the infor- 

mation and exj)lanations they hav(' re((uired ; 

( 2 ) Whether, in their opinion, the balance, shi'et is 

properly drawn up so as to exhibit a true and 
correct view of the state of th(‘ com[)anY’3 
affairs according to the he.‘*t of their informa- 
tion and the explanation given to them, and 
as shown by the books of the company (u). 

The balance sheet must be signed by two directors, 
and the auditor’s report must be attaclied thereto or 
referred to therein. The report must be read iu 
general meeting, and be open to the inspection of any 
shareholder. 

(g) Section 112 . 

(r) Jii’ London and General Bank, [1895] 2 Cb. 1 06 ; and see «. 215. 

( 1 ) Be Weetern Conntiee Bakeries C*., [1897] I Ch. 617. 

(0 Section 113 (1). (tt) Section 113 (2). 
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The shareholder, however, is not entitled to a <’opy 
of either report or balance sheet without paying for 
it (^). For a breach of thest* provisions every officer 
of the company, who is knowingly a party to the 
default, is liable to a fine. Tin* auditor must act 
honestly and take reasonable care that what In? iMTtifies 
is true. On the other hand, he is not bound to be 
suspicious where there are no circumstances to excite 
sn>})icion {y). 

As to the audited stat<‘ment in the form of a balance 
sheet to be stmt by a company t‘ach yt'ar to tin* re^^istrar, 
see under “Annual Summaky,*' iudi\ pp. 205, 20(1. 

Remuneration . — The remuneration of an amlitor is 
fixetl by the company in ^(meral meetin;;, but where 
the directors employ an auditor to till a casual vacancy 
they can fix his remuneration (c). 


III. Meetings and Besolutions. 

Statu^yri/ Meeting. — Ev(*ry n(‘w comj)any liiust hold 
this meeting not more than three months irom the dat<‘ 
when the company is entitled to comnumce busim‘ss(a). 
It is a general meeting of members, and seven days 
beforehand the din'ctors mu.’'t forward to each the 
statutory re[)ort,” stating : 

(1) The total dumber of shares allotU‘d ; 

(2) The amount of cash received lor such shares ; 

(il) An abstract of receipts on capital account, showing 

those from shares and debentures and other 
sources, and of the [myinents made thereout ; 

(4) An account or estimate of preliminary ex[)enses; 


(ar) Section 113 (3). 

(y) lie Kingjiton CotUn .Kill, [1896] 2 Ch, 2SH. 
(*) Section 112. («) 


Section 65. 
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(5) The names, addresses and descriptions of dir('ctors, 

auditors (if any), manager (if any), and secre- 
tary ; 

(6) Particulars of any contract proposed to be 

modified and of proposed modilication. 

In respect of (1), (2) and (3), the report lnu^t be 
certified as correct ])y the company’s auditors. 

This report must be filed. In default of tiling the 
report or holding the meeting, any shareholder may 
present a petition for winding up the company. 

General Meeiimj . — A general meeling of members 
must be held once a year, and not more than fifteen 
months after the last general meeting (/>). If default 
is made, the court may, on the ap[)lication of any 
member, order a general meeting to b(‘ called. 

lictraordinari/ Meetimj.- On the recpiisition of the 
holders of not less than one-tenth of tin* isMual share 
capital, the directors must call an extraordinary meeting. 
The requisition must state the objects of tlu‘ Ineeting. 
If the directors neglect call the meeting within twenty- 
one days, the requisitionists may call it themsi'lves(e). 

Resolatlons. — (1) An ordinary resolution is [)assed 
by a majority of those present at a general ineeting {d), 

(2) An extraordinary re.solution is one passed by a 
three-quarters majority of members present in person 
or by proxy at a general meeting of which notice 
specifying the intention to pass the resolution as an 
extraordinary resolution has been duly given (e). 

(6) Section 64. («) Section 66. 

Seven notice of a general meeting in unuilly necemary. 
See Article 49 of Table A. 

(ti) Section 69. 
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(tl) A spociul resolution iu‘c«‘s?'itjit«*s two iu(M*tin^s. 
At the first it must be passe<l in the manner required 
for the passing of' an extraordinary r(‘.>olntion. The 
second meeting must be held not les-j than tburk*en 
days or more tlian a month afterwards: the n‘soIntion 
passed at the first meeting nuHt then be confirmed by 
a simple majority of member^ pres<'nt in jaT^on or by 
proxy. 

Subject to any n*gulations in the articles a nuM'ting 
may be called by seven dav"’ notice in writing served 
on every member { / ). 

A copy of every spe<'ial or <‘xtraorilinary resolution 
must be sent to the regi*<trar (y). 

PlUVATK ( 'OMPANlKs. 

A private company is oiu* that by it^ articl(‘s - 

(a) restricts the right to transb-r its shares; 

(b) limits its number of members to fifty (exclusive 

of |M‘rsons in the employment of tin* com- 
pany) ; 

(c) prohibits ativ inviUition to the public to snb- 

scrilw* for shares or debentures (A). 

Only two persons are need(‘d to form a private 
company, and in addition to this tin* latter lias the 
following privileges under the Act : 

(1) The annual summary" need n»jt include a 

balance sheet (i). 

(2) No “statutory report" is.necessiry (/). 


(/y Section 67, 
(j) Section 70. 
O) Section 121. 


(i) Section 26 (8). 
(A) Section 65, 
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(3) The directors can act withoiitifiling their consent 

or signing the memorandum or a contract for 
their qualification shares (/). 

(4) No “ statement in lieu of f)ro'<j)eetus ” is m ee-^- 

sary(m). 

(5) No “minimum subscription*' is required before 

procoe<ling to allotment or commencing busi- 
ness (n). 

(6) Holders of proferonci* shares and debentures have 

no legal right to inspect balaiua; sheets (o). 

(n) THE (’OMPANY IN LIQi:iDAT10N. 

From now until the end of the chapter it is proposed 
to deal with the winding-iq) of the com|)any ; references 
in the notes to “ Uule'<” are to the Companies (Winding 
Up) Hides, 1009. A company may be dissolved in 
three ways : 

(1) (-ompulsory winding up ; 

(2) Voluntary winding up ; 

(3) Winding up under the supervision of the court. 

There is one feature common to all three* methods, 

namely, that a liquidator is required to admini.ster the 
company’s property and distribute the assets first among 
the creditors, and then among the shareholders of the 
company. 

COMPULSOKY LlgUIDATION. 

A company may be wound up by the court (/?) : 

(1) If the company has passed a special resolution 
to that effect ; 


(1) Section 72. 

(w) Section 82. 

(») Sections 86, 87. 


(o) Section 114. 
(j>) Section 129. 
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( 2 ) If dofiiult is m;ido in tilin<:( tlio statutory roport 
or in holding tlio >»tatutory imndin^ ; 

(ii) It* tlu‘ company docs not coiinnimct' its Inisincss 
witliin a year ot* it^ incorporation or siis- 
pc'iiiK its Inisinc'-s for a whole year ; 

( 4 ) It’ th(‘ number of il^ meml)(‘r^ is redmaal ludow 
s(‘ven, or in the caso of a privat<* <*ompany 
below two ; 

(f)) If tin* company i> unablr to pay its ilebts ; 

(bj If tho court is of opinion tiuit it is just and 
e(juitabl(* that thrconi|*an\ 1 m* wt)uud up ( 7 ). 
With iM'^ard to (4j, a company is deenuMi to b(‘ 
unable to pay its debts : 

( 1 ) If a creditor for o\er i'oO has ser\e<l a demand 

requiring: payment by leavin;^^ it at th<‘ n-^ds- 
tenal ortice, a!ui the company has for three 
weeks nechs'ted to pa\ . s<*cure, or comj>ound 
the debt ; 

( 2 ) If ^'xecution is returned unsatistied in whole or 

in part ; 

(iJ) If it is pro\ed to the sali.sfactiou of the (a>urt, 
taking into account its continctmt and pro- 
spective liabilities that it is unable to pay (r). 

Who niaif Petition. An application lor a compulsory 
winding-up onler must br* made by petition to the 
court. It may be }»resente<i <*itln*r by the coinjKiny, or 
a creditor, or a contributory. 

A contributory cannot |>etition unless (s) 

(1) He is an original allottee ; or, 

(g) EjQ., where the whole object of (he romiwny fraudulent 
(fte /. K. JSr inf mead 4* AVcm, [1s 97] 1 Cb 4.'i. 4o6). 

(r) Section 130. (<) Section 137, 
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formation of the company within one year of the 
winding up, to send in a “ statement of atfairs of the 
company,” sliowing its assets, debts, and liabilities, its 
creditors and the securities hehl by them ((•). This 
statement must ho verified by affidavit, and he made 
within fourteen days of th<i order or such extended 
time as the official receiver may appoint. The official 
rec(‘iver may allow a reasonable sum for the costs of 
making this statement, hut no expenses will he allowed 
(except by the court), unh'ss they an? applied for 
before they are incurred. The statement is open to 
inspection <'ither by creditors or coiitrihutoih's, and in 
due course the official receiver makes liis report on the 
affairs of the com[)any as to — 

(1) The amount of capital issued, subscribed and 

paid up 

(2) The estimated amount of assets and liabilities. 

(3) The cause of the company’s failin'*'. 

(4) Wlu’ther further impiiry is desirable as to the 

promotion or failure of th*' company or the 
conduct of its business (d). 

He may make a further rejiort, stating in particular 
whether in his opinion fraud has been committed by 
any person in the promotion of tin* compilny or since 
its formation by any officer of tlu' comjiany (e). 

Committee of Inspection . — It will l)y this time have 
been decided whether the official receiver is to act as 
liquidator or whether a liijuidator is to be appointed in 
his place ; in the latter case a committee of inspection 
may be appointed to .act under the liquidator (/). 
’This committee must consist of (a) creditors, 


(<?) Section 147 and r. 67. . 
(rf) Section 148 (1) and r. 60. 


(<•) Section 148 (2). 
(/) Section 162 (1) (b). 
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(b) contributories, (c) persons holdin<r a,>nenil powers 
of attorney from creditors or contributories (//), The 
committee must meet at least once a month, and beyond 
that as often as the litjuidator or a immiber of the 
committee Mimmons it. It must audit the i(juidator's 
accounts (//7). Neither the liqui<lator nor any member 
of tlie committ<‘(‘ may purcliaxe tlie asset-' of the 
company witliont the leav(* of the court : tior may 
any meml)er of th«' committee make a prolit out of the 
winding up \Nithoiit the .sinction of the court. The 
costs of obtaining sucli sanction are to 1m* l)orne by the 
person in whose intere-'t it is obtain(‘d (h), 

Sj>eriitl Mdiuo/cr. — The ofiicial receiv(*r may, if he 
becomes li(|ui(lat(»r. make ap|di(‘ation to the court, 
sup]K)rted by a report, for tin* appointment of a special 
manaeer who will manaf^j* the cofnpany's bnsim‘ss in 
tlu' interests of creditor-'and contributori(‘s ^<*nerally [i). 
The special manaeer so appointed must ^ive security to 
the Hoard of Trade ami account to the olHcial receiver 
wdio adds tin* total of rec(‘ipts and payments, when 
approved, to his own account (/c). I'lie court fixes the 
remuneration of tlie sjM*cial manager, ami may increauo 
it afterward-' for ;;ood cause (/j. 

The swurity given l)y a special manager or liipiidator 
(other than th<* official receiver) is fixed by the Hoard 
of Trade ; upon security being furnished, the Hoard 
issues a certificate to that eftWt, whi<di is filed with 
the registrar. The costs of furnishing the .security must 

(y) S€ction 160. 

(jig) Winding-up Kulen, ltK)9, rr. 160, 171. 

(A) Rolen 1.^7— (t) Sertjoii 161 and r. 48. 

(i) Role 49. The niH-nal manager’** account** miiiU lie Tcritied by 
afii davit. 

(0 Rule 48 (2). 
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be borne piM’.Honally and are not to be charged against 
the assets of the company (m). 

List of Contributories ~ ~kiior\inh\\iov\ means “every 
person liable to contribute to the assets of a company 
in the event of its being wound up” (/i). As soon as 
possible after the winding-up order the court settles the 
“ list of contributories,” which is made up as follows : 

(1) The “A.” list consisting of present members of 
the company. 

(2j The “ B.” list consisting of past members, /.e., 
persons who have ceased to he members within 
a year of the commencement of the winding 

lip (<>). 

A contrilmtory on the “ B.” list is not called upon 
until assets have been applied in payment imri passu of 
debts. He is then liable for the amount left unpaid by 
the corresponding “ A.” contributory ; and bis liability 
is in uiiy cas(‘ restricted to del)ts contracted before he 
ceased to be a member. Where there are several past 
holders of the same sharw within a year, the liquidator 
may plac<‘ them all on the “ B.” list, but between them- 
selves each transferor is entitled to an indemnity from 
his transferee. 

The contributory cannot set off against calls sums 
due to him from the company by way of dividend ; but 
such sums may be taken into account in adjusting the 
rights of contributories among themselves. Similarly, 
a contributory auiiiot set off debts against calls ; his 
only course is to prove for the debt as a creditor in the 
winding up. But if a contributory, who is a creditor of 
the company in liquidation, becomes bankrupt after the 

(wi) Winding-up Roles, 1909. r. 57. 

(») Section 124. 


(e) Section 168. 
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coinraenceniont of tho winding up, tlu* <lobt should bo 
set otf a;;ainst the calls ; whether the claim is made in 
the haiikniptcv or in the \\indin;>; up, the same rule 
prevails as in bankruptcy (/»). 

The liqtiidator must eive due notice in writing to the 
contributories of their inclusion in the li>t, suiting in 
what character and for what numluT of shares they are 
included. They may then apply to tla* court by 
suinmcm^ within twenty*one days to have th(‘ir names 
removed (y). (alls are ma<le by the liijtiidator with 
the sanctio!! of tlie committee of inspt^ction, or of the 
court, if there i** no '>u(‘h ctmimittee. (’alls may be 
niad(‘ for money wherewith (1) to pay the debts, costs 
and expenses of winding up, (2) to adjust tln‘ rights of 

contributories, Uih-r .v ( /•). 

Tie* meeting of (lie committee of inspection to 
'•unction the call must be summoned by tln‘ liquidator 
by notice s(‘vcn (lavs beforehand stating the projtosed 
amount oj the call and its purpose (.<?). It must also be 
advertised, s„ that a contributory may attend and be 
heard in rolerence to the call or communicate his vi(‘ws. 
Any statiMiient by a contributory mu^t la* considered 
l)efore making the call. If a call is aulhoriwal, the 
resolution or order mu''t be fih'd with the registrar (t), 
and a copy "crvcd upon each contributory included in the 
call («). Payment of the call may be enfor<‘ed by order 
of court made upon a .summons by the liquidator (.r). 

ip) Section 207, Sec also Re Vurkirorth L. IL 2 Ch. 67«, 

and Rx parte Strang (IS70), L. R. 5 Ch. <92. 

iq) Knlen 77— SI. (») Section 166. 

((f) Rule 83. If there is no committee of inupertion the liquidator 
moflt obtain the leave of the court. 

(0 Rule 85. 

(*») Rule 86. (r) Rule 87. 


M.L. 


Q 
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Powers of Li(jUidators,—\^\t\\ the sanction of the 
court or th<* committee of inspection, the liquidator, in 
a winding uj) by the court, has ])ower (//) — 

(1) To bring and defend actions in the name of the 

company. 

(2) To carry on the business of the com[)any for the 

beneficial winding up thereof (c). 

(d) To employ a solicitor or other agent. 

(4) To pay any class of er»‘ditors in full (a). 

(5) To compromise with creditors or })er.sons claiming 

to be cr(*ditors. 

(t!) To compromise calls, debts and <|uestions affecting 
assets. 

Without sanction he has power — 

(1) To sell property. 

(2) To execute deeds, receipts and otluM* documents 

in the mum* of the company and use the 
company’s S4‘al. 

(d) To prove and r(‘ceive dividends in the bankruptcy 
of a contributory. 

(4) To draw, accept and indorse bills in tlu^ name of 

the (Company, and borrow money on the 
assets. 

(5) To take out letters of administration in his 

official name to a deceased contributory. 

(6) To do all acts neces.sary for winding up the 

comjmny except those for which sanction is 
required. 

(7) To apply to court for directions. 


(y) Section 151, 

(«) E.g., for sale aa a going concern, 
(fl) Section 214 (1) (ii). 
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Proof of Debts (/>). — The crtMlitor must prove his 
iJ<‘ht bv affidavit, ^ivin^ parfieulars of the debt and 
sjiet’ifvine vouclw'rs ; tlie <*redit(>r must strife therein 
whether tlu* del)t is secured or not. He must deduct 
trade discount lint ne<‘d not deduct di.sconnt (‘xc<*edin;i^ 
0 per cent, which lie may have a;;rc(‘d to allow' for cush. 
Kent or other periodical payimmts may he apportioned 
iij) to the (late of the windin^T-up order. 

rpon overdm* (h'hts on which int(‘n“'t ha> not he(‘n 
r(‘M>rved tli<‘ creditor may provi* for inl(‘rest at 4 per 
emit, where (c) : 

(1 ) Tin* del)t was payalde under a written instruimuit 

at a certain time : or, 

(2) If payaljl(‘ otherwi>e, then from the time when 

a demand in wrilin;; ha-^ been made, } 4 ;ivin^ 
notice that intiTCot will Im* claimed from the 
date of the demand until payment. 

A creditor may pro\e tor futun‘ debts, deducting 
b |»er cen^. j>er annum (•omputed from the declaration 
ot the dividend to the tiim* when the debt would hav(‘ 
been [layable acoordin^ to the contract (d). 

The liijuidator may fix a day, not l<*ss than fourteen 
days from the date of notice, on or lad’ore which 
creditors are to j)ro\e. Notice of this must be ^iven by 
advertisement in soim? newspaper and to i*very creditor 
mentioned in the .statement of affair^, who has not 
proved. AfUjr that date claims may b(‘ (‘xcluded (e). 

The liquidator other than the official r<‘ceiver must 
examine all proofs within twenty-<’ight days, and admit 
or reject proofs in writing, .stating the grounds of 


Q 2 


ih) Kal«i88— 96. 
(0 Rale 97. 


{d) Rule 96. 
(^) Rule 102. 
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rejection in writing (/). Dissatisfied creditors can 
apply to the court within twenty-one days, and the 
court has power to reverse or vary the liquidator’s 
decision [tj). 

Proofs impro[)orly admitted may he afterwards 
expunged hy the court on the application of the 
liquidator, or if the liquidator will not interfere, on 
the application of a credit-or or contributory {]i). 

JHndemU. — The liquidator, before declaring a divi- 
dend, must give two months’ notice (1) to the Board 
of Trade, to be gazetted, (2) to such of the creditors 
mentioned in the statement of affairs as have not 
proved (/). Such notice must specify the latest date 
for lodging proofs, which must not be less than fourteen 
days from the date of the notice. Ap])eals against 
rejection may be brought within seven days, after which 
the liquidator may declare the ilividend, sending notice 
to each creditor whose proof has been admitted. 

Meefiiufs. — The liquidator may hold m(‘(‘tings of 
creditors and contributories from time to time to 
ascertain their wishes in matters relating to the 
winding up ; and he must do so when the creditors 
and contributories by resolution direct,' or when 
requested to do so by one-tenth in value of the 
creditors or contributories (/). The court has power 
to order such meetings to be held (/). 

Accounts ami Audit . — The liquidator must keep 
(1) a record book, in which he must enter minutes 


if) Knlw 103, 113. 
Knie 104. 

(A) Rnlw 105, 106. 


(0 Role 150. 

(/I) S«ction 158 and r. 131. 
(1) Section 219. 
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of proceeding's at m«H'tin;(s (m) ; (2) a cash book, 
containing entries of receipts an<l payments («). These 
books must Ik* submitted to the committee of ins|HK‘tion 
not less than once in every three montlis, to be audited 
by them (o). 

Every six month" tin* llipiidator must transmit to the 
Board of Trade (1) a copy of his cash hook with 
vouchers and copic" of the certificates of audit by the 
committee of i ns pec-t ion ; (2) a report on the posi- 
tion of tin* litpiidation. With the tirst accounts he 
must forward a summary of the company’s statement 
of affairs, showing in retl ink assets realised and 
explaining the cause of non-realisation. The aiicounts 
must b(^ V(‘rifi(‘d by affidavit. 

Wh(;re the iicpiidator carries on the company’s 
business, he must kee|» a trading ’act'ount and 
incorporate the total \\eekly amount of receipts and 
payments in the cash l>ook. The trading account must 
Ik* verified bv affidavit ainl submitted to the committee 
of inspection once a month ( 

Pendin<f -If a winding up is not con- 

cluded within one year, th«* liquidator must send to the 
registrar ^n duplicate) a statement of receipts and 
payments, and particulars of the j»roceedings in, and 
position of, the liquidation. If tluTC have b(K*n no 
receipts or payments, he must send an affidavit to that 
effect. This sbteinent must be rendered in every form 
of liquidation, whether compulsory, volunUiry or under 


(»») Section 156 and r. 166. 
(») Role 167. 

(o) RalM 167 (2), 169. 


(;;) Kule* 170, 171. 
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supervision. It is open to the inspection of creditors 
and contributories on payment of the prescribed fee ( 7 ). 

(\)mpames^ Liquidation Account . — In all forms of 
winding up the liquidator must pay all undistributed 
or unclaimed moneys into the Companies' Liquidation 
Account at the Bank of England, and thcs Board of 
Trade will give him a certificate of rec'cipt for money 
so paid (r). In a compidsory liquidation the Board of 
Trade, on the application of the committee of in>pection, 
may give their li(juidator leave to have an account with 
anothcT bank {»). Otherwise* all unclaimed dividends 
and undistributed a-^sets which have renuiined in his 
hands for six months must be paid into the Companies’ 
Liquidation Account. A liquidator who requi n*s money 
for payment out must apply to the Board of Trade, 
which either makes an order for payim^nt out to the 
liquidator or directs clnajues to be issued to the persons 
entitled (tj. 

P K KKKU KNTI A L Pa VMENT.S. 

(i) C(as7.<f of Windinn Up . — In the event of the 
assets being insufficient to satisfy liabilities the court 
may order payment of co>ts, charges, and expen>es to 
be made in such order of priority as it thinks just (a). 
The rule is that, first, the costs of the petition are to be 
paid ; next, the costs of the winding up (including 
solicitor’s charges) ; and, finally, the remuneration of 
the liquidator. The proper order of payment is set out 
in detail in the Winding-up Rules (r). 


(jj) Section 224 (1)— (3). 
(r) Section 224 (4). 

(.») Section 154. 


(0 Kale 196. 
(n) Section 171. 
(r) Rule 187. 
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(ii) Ihhli Entitled to /V/or/V/y.— Hy fbitiiU' cortiiin 
del)ts art‘ ;^ivi*n priority in tin* witnlinjr up (»r) ; those 
are as follows : 

(1) Parochial and Iwal ratc> duo within the year 
proccdin" the coniinonconiont of fin* winding up(.r) and 
as'iossod taxes, land tax. property lax ainl inconn* tax 
assessed uj) to April ."ith pi« (•i*«lin;( the same date, 
hut not o\c(*(*din^ the amount duo for ono year. 

(2) Wao»**< or >alarN of oloi K. or s(‘r\ant not oxi’oodin^^ 
£r»l) for '>or\ iocs rondon*«l <lnrin;r four months Ix'loro 
tin* comnioncomont <»f the wimlino up ty). 

(3) Wadi'S of lahouror (*r \N(irkinan not oxcoinJin/^ 
t2r». for sorvicos rondorod during; two months hoforo 
tin* (•ommonc(*mont of tin* uindin;: up. 

( t) \Va;ios of a^^rioultural lahouror \\ho has a^rr'od 
for a lump sum at tin* «’nd of tin* \(*ar of hiring to an 
amount proportionate to tin* time of -(•rvico up to the 
^^indin^ up. 

(5) A]1 atnounts (not oxcoodint^ i'lott) for which the 
company is liahh* und(*r the Workmen's ( 'ompcnsatioii 
.\ct-. where tin* liahility has accrued hefore the 
windin)j;-up order. If the compensation is a w(‘ekly 
payment, the amount due in rc'-pect lln*n*of shall he 
taken to he the amount of tin* lump sum for which the 
weekly jmyment couhl he redeemed {:). 


(»/•) Section 209, 

(x) In compulnory winding np, unlesit the commenced to 

to be wound up voluntarily, the date of the winding-up order id 
regarded, for the purpoKen of thin Kection, a« lH*ing tlie “ comtnentement 
of the winding up. ’ See «. 139. 

(y) The managing director of a company i* not a “ clerk or Ncrvant ” 
within the meaning of this necUoii (in n yncxjtaper pToprirtary 
Syndicate, Limited, [1900] 2 Cb. .’149). 

(:) Workmen’i CompentiatioD Act, 1906 (6 Mw. 7, c. 6ft), «, 5 (3). 
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The foregoing debts rank equally among themselves, 
and aro to bo paid forthwith after a sum sufficient for the 
costs and expenses of the winding up has been retained. 

Rent . — A landlord is not entitled to any peculiar 
preference over other creditors in tin* winding up. As 
regards his rights of distress the rule i-^ that distress 
levied after the commencement of a winding up, except 
by leave of the court, is void (a) ; i)iit th(‘ court may 
allow the landlord to distrain (l>), and usually doe-' 
so in two cuse.s, viz. : (1) in resp(*ct of rent due before 
or after the winding up, if the company i> not the 
landlord’s inuiKMliab; tenant ; (2) in n'spect of rent due 
after the winding up if the lujuidator retain^ possession 
for the company’s sob* l)enelit. 

Distress levied within three months of the winding-up 
order is subject to the payment of all pnderential (h‘bts. 

Remuneration . — The liquidator'.s remuneration in a 
winding up by the court, is fixed, unless the court 
orders otluu'wise, by the cofumittee of in.spi'ctlon ; if it 
is unuecessjirily large the Boanl of Tra<h* may apply to 
the court to reduce it((‘). The liqui<lator is not allowed 
to make any arrangement with persons connected with 
the winding up us to his remuneration (d). • 

The remuneration must consist partly of commission 
payable out of the amount realise<l, after deducting the 
amount paid to secured creditors fother than debenture 
holders) out of their swurities, and partly of commission 
on the amount distributed in dividend. 

Termination of Litinidator\s Office . — The liquidator 
vacates office if a receiving order is made against him {e). 

(tf) Section 211. (rf)Kulel65. 

(i) Sections 140, 142. (e) Rnle 163. 

(c) Section 149 (8) and r. 154. 
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He may also be removed by the Hoard of Trades if he 
does not faithfully di>char;ie his duties ( /’), or bv the 
court “upon cauM* bein;; >ho\\n "(f/). 

Similarly, he may r<*>i^ii. but he* mu^t summon 
separate meetings o( creditors and <’ontributori(*s to 
decide whether the n'sipjaticm shall be aecept»*d. If 
they so decide, th<* li(juidator must (ih‘ a memoramlum 
of th(‘ re.sienation with the n*;:istrar, and send notict' to 
the official receiver, whereupon tin* r<*siejjation takes 
effect. Otherwise, he must report the result to tin* 
court and the official rec«‘l\(‘r. b\ whom the «jU(‘stion of 
his resi;rn;iti()n is then d<‘cided (A). 

The li<juidator may apply lor his releaM* (1) when as 
much !is is jK)Ssibh* of the property of the company has 
been realised; (2) on removal ; (il) (Ui n'si^qjation (/). 

The liquidator must first ;ri\f notice to creditors who 
liave proved and contributories, with summary of 
rweipts and payment-. 

Hclea.'^i is panted by tin* Hoard of Tra<le, and 
discharoos the li(juidator from all liability (A). Notice 
of the order for release must be e-izetted. 

^ Voluntary Ligt JUATioN. 

A company may be wound up voluntarily (/) - 
(1) When the period fixed by the articles for the 
duration of the company expin*s or an event 
occurs, on the occurn‘nce of which the articles 
provide that it shall be di».Holved, and the 

if) Section 159. (h) Kale 162. 

is) Section 149 (6). (») {section 157. 

(*) Hot the order m«y be revoked on prtMd that it wan obtained by 
fraod, etc. (8. 167 (S)). 

(0 Section 182. 
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company passes a resolution in general 
meeting to that effect. 

( 2 ) li* th(‘ company ])asses a special resolution to that 

effect. 

(3) It* the company passes an extraordinary resolution 

to the etff'ct that it cannot, by reason oi‘ it*! 
liabilities, continue its business, and that it is 
advisal)le to wind up. 

In ( 2 ) and (3) the company nlu^t give notice* ot* the 
res(dation by adv(‘rtisem(‘nt in tin* (la/.ette. 

A voluntjiry winding up dates from the passing 
of the re'^oliition which authorises it (m). 

Kffecta. — (1) The company ceas(‘S to carry on 
business except for tiie winding up, but the corporate 
state of the company continue^ until it is dissolved (a)* 

( 2 ) Its pro[)erty must b<* applied for tlie benefit, 
first, of its er<*ditors, and next among tla* im^mbers 
according to their rights (o). 

(3) Any alteration in the status of tin* mefubers is 
void, and transfers of shares made without the sanction 
of the liquidator are also voi<l {/*). 

The Liqnlilafor . — The company in gc*neral mec'ting 
then appoint a liquidator and fix his remuneration ( 7 ). 
On his appointment all the powers of the. <lirectors 
cease except so far as the company in general meeting 
or the liquidator sanctions the continuance thereof. 
Where several liquidators are appointed, at least two 
must concur in the exercisi* of their powers, unless 


(/») Section 1S3. 

(<i) Section 184. 

((») Section 180 (1). 


(/>) Section 20.’). 

(y) Section 186 (ii). 
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it is othor\vi.s(* rosolvoil hy tin* at tb<* time 

of their appointment. 

Where there i^ no licjuidator, the eoiirt, on the 
application of a contrd)Utorv. inav appoint one ; upon 
cause ."hown it inay reinovi* one and appoint another (r). 

of Li<iui(lato}\ Tlie litjuidator may exercise 
all the j)o\vers of a li(jui«lator in a compulsory w’indinj( 
up. lie may al>o, with the sanction of a s)><‘cial resolu- 
tion of the company, on tie* sile (►f tin* company’s 
husine‘«'i to another company re<M>i\e shares, etc., in li(*u 
of cash (.'■). He may ent<‘r into arran;;ement.s with 
creditoi> or tnemlters, \\hich will he hindino on llte 
company if sanctioned hy an extraordinary resolution, 
and on creditoi> <»r memhci'* of any clas> it acceded to 
Ify a thn‘e-(piarfer.s majoritv (/). Finall\. he can apjdy 
to the court for the determination of any (juestion 

arisino in the windin^^ up(#/). 

Jhitii'S (tf JAtfu'ulaior. Tin* li<jui«lator in a \6lunhtry 
wiiidin;^ up must tile a notice of his appointment with 
tin* registrar within tw«'nly-one da\‘‘. He nmst, within 
seven days, oivo notice to ere<litors of a meelin;^ to lx* 
held within fourteen days ; at that meeting the 
creditors have tin* rioht to determine whether an 
application shall lx* inad(‘ to the court for the 
appointment of another li(|uidator in liis place or io 
act jointly with him, or for the appointment of a 
committee of inspe< tion i,r). 

The li(|uidator has power to call general meetings of 
the company at aav time ; and if the winding up 


(r) Section 186 (viii), (ix). 
(«) Section 192. 

(t) Section 120. 


(ii) Section 193. 
{x) Section 188, 
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continues for nioro than a yoar, ho is to call 

a g(‘noral iiu‘oting at tho end of this and each succeeding 
year, and give th<‘ meeting an account of his conduct of 
the winding up (//). 

(V)si.s, charge.** and expense^ properly incurred by 
him, intdiiding his remuneration, are payal)le out of the 
a.ssets of the company in priority to all other claims (:). 
As regards other preferential payment" the same rules 
ap!)ly as hav(' been already laid down in dealing with 
comptilsory li(piidation (aa/e, p. 2111). All moneys 
received hy the voluntary lii[ui<lator must he paid into 
the l^onipanic." Liquidation Account, as to which "Ce 
ante, p. 230. 

When the affairs of the eom|»any an* fully wound up, 
the li(pti(lutor ju’epares his account, and lav" it In'tore a 
final g< 'iieral meeting of the company, notice of which 
must appear in the (ia/,ett<* a month hefon'hanil. The 
litjuidator gives particular" of thi" nuMUing to the 
registrar, and three months from tin* dat<‘,(>f regis- 
tnition tlu'reof the company is deenu'd to be 
dissolved (a), 

LigiiPATioN rNi>F.u Supervision. 

When a conijmny ha.s by special or e.xiraord inary 
resolution re.solved to wind up voluntarilv, the court 
may order that the voluntiiry winding u]) shall continue 
subject to the siHK'rvision of the court (A). The court 
may make this order on a petition for compulsory order. 
The voluntary liquidator is usually continued subject to 

(y) Section IIM. See ante, p. 22y,as to *• statements ” required to 
be Milt to registrar. 

(s) Section 19t5. 

(a) Section 195. (5) Section 199. 
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security bein^ ^ivon, but the court soinetiinos appoints 
an additional liquidator. The Ihjuidation continues in 
the same manner and the liquidator has the *<^110 
power '4 O'* in a voluntary \vindii»<^ up. subject to 
any restrictions imposed by th<‘ court ; but the sanction 
of the court takes the place of extraordinary n'solutions 
of the company. 

Thanskku and HEO(»NsTKrn'n>N. 

It is often <le‘.ira))le to tran^^er a tannpanv’s Inisiness 
and assets to anotluT <‘omj)any in consideration ot or in 
part <*onsideration of shares in the tran-rere(‘ company. 
Such a transaction can l)e effected bv a liipiidator under 
a comjmlsory or •'iipervi'-ion (►rder(/ ), .and also in a 
voluntary winding; np((/). In the case ol‘ a Noluntary 
windin^r up it is effecte<l by a reconstruction scheme, 
which is carried out as follows : A specdal n‘sohition is 
passed by tin* transferor company that the company bo 
wound if\), a li(juidator .appointed, and a pmeral 
authority conferred on him to transfer the* (‘ornpany's 
assets in return for sliares, j»olicies, or otlier interests in 
the transferee company (e). Proper notice of these 
resolutions ,mu>t, be ^ivam to the ‘»hareh(>ld<*rs. Any 
member of the tr.ansferor company who di<l not vote in 
favour of the r(*solution at either of the meetin^rs may, 
within s(>ven days after the contirmatory meetin;^, write 
to the liquidator dissentin|4 from the resolution and 
requiring the liquidator either ( 1 ; to abstain from 

(c) Section 1.51, (d) Section 1112. 

(<r) The transferee company mniit not a foreijfii company 
T, Untttd Jiutter Comvamiei of Franer, LiniUd^ fllKMl] 
2 Ch. 484). 
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ciirryin<^ the resolution into effect, or (2) to purchase 
his interest at a price to he fixed hy agreement or 
arhitration. 

li th(‘ li(|ui(Iator decides to take the second course 
tiu^ money must he paid hetore the company is dissolved. 
The company cannot depriv(‘ its shareholders of their 
rights to dissent undcT the section, and any j)rovision to 
that eff(‘ct, whether in the memorandum or articles, is 
void. If the .scheme is unfair to a lar^m body of share- 
holders in tlu' old company, application may l)e made to 
tlu‘ court to suhstitute a compuKorv for a voluntary 
windinc u[) ; if tin* petition is succ(‘ssful, the scheme is 
yoid uide.ss sanctioiuMl hy the court ( f). 

Auuangemknts with Cheditoks. 

A company, wh<‘ther in li<|uidation or not, has power 
to enter into an arrangement with its creditors or 
memhers. h(jr this pur[)ose the court may order a 
meeting of creditors or nnunhers, as the caso may he, 
to he h«‘ld ; this may he done on the apj)lication of the 
company, a creditor, a inemher, or the liquidator. If 
a majority in number, and three-fourths in value, of 
those present in p(*rson or hy proxy a^ree to the 
arrangement, it is binding if sanctioned hy the court {g). 
In a comi)ulsory winding up, the court may d(‘fer its 
siinotion until it has heard a report by the official 
receiver (A). 

Contdidatfd South Rand limited, [iy09] 1 Ch. 

C//) Section 120. 


(A) Uule 74. 



PART Jll. 

RULES RELATINQ TO SUBJECT-MATTER 
OF CONTRACTS. 


Thk Salk of (io«»i>s. 

Till'' hraiicli of tlu' law is now l(» be lomnl in tin* Sab* 
of (TOo^l^ Act, ir>r» «S: i)? Viet. c. 71 ), to which Act 
r(*tcr(‘iK‘c i'i intciulcJ whciuwcr in the <*oui'S(* of the 
chapter the Ictti'rs S. (i. A. an* n>c(l. A contract of sale 
of ;ioo(U a contract w’hrrchy the scll(‘r transfers, or 
a^^recs to transfer, the j)roj)erty in ^ootJs to the Intyer 
for a money consideration, called the price (a), (woods 
include all p(*rsonal chattels oth<*r than things in action 
and morn*}' (A). 

77/c (jiUhLs Sold. — If, at tin* time of tlu^ contract, 
specific ;;oods sold have <a*a>ed to exist without the 
knowled;;e of the seller, th<*n* i^ no contnud (<•). If 
there is an a^reenient to sell ^j*eciHc floods and sub- 
sequently the jfoods without tin* fault of the seller or 
buyer p(*rish before the risk pa>M*> to the buyer (rfj, 
the agreement is avoided (c). (ioods can be the subject 
of an agreement to sell, although they have not yet 


(tf) S, G. A., 1893,9. 1 (1). 
(4) Ihid,, ». 62, 

(O /4j4., 9. 6. 


(rf) A* to tbin, nee jfott, p, 278. 
(0 .‘S.G. A.,1.. 7. 
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come into existence or been acquired by the seller ( /). 
The distinction between a sale and an afjreomenfc for 
sale may be important, for wlnTcas if the goods are 
actnally sold fhe property passes at once, if there is 
but an agr(‘ement to sell, it will not become a sale 
until the time elapses or tlie conditions are fulfilled 
subject to which the property is to b(‘ tran>ferred (v). 
When the purchaser obtain.> th<‘ goods under the terms 
of the agreement, the sale be(*ome*< com[det(*. AVhen 
the goods agreed to bo >ol<l are not the existing 
property of the seller, the lumeficial int(‘rest (but 
not the legal property) parses to tin* buyer without 
further conveyama* the moment they come into being, 
if they can 1 m» then identilied as the goods agrt'ed to 
la* sold (/<), and the agn'enumt ikmhI not so specifically 
describe tin* goods a*^ to make them easily identi- 
fiable ; it sutfices if, on coming into existence, they 
answer the description in the agreement, so as to be 
capable of being identifi<*d a‘< tlie goods assigned (f). 
Th(5 n'sult is, th<‘refor(*. that save as against a trans- 
feree* who ac(|uire> the legal interest for value and 
without notice of the prior <‘quitable interest, the mere 
agre<*ment to sell transfers the property in the goods to 
the purchaser. To get a title against evelybody, the 
purchaser must acapiire the legal interest as well(^fc), 

'VW Prwe-Wm mv'sV consist ol money (/), else 
the contract is one of exchange and not of sale. If the 

(/) S. (j. A., s. 6. Gwxls yet to l)e acquired by the Heller, or to be 
manafactured after the contract, are in the Act styled “future 
goodi” (iftiV/.). 

(^) Section 1 (4). As to the effect of thi^ ^ee pp. 278 et teq. 

(A) Jfolrflfd V. Marthall (1862), 10 II. L. Cas. 191. 

(»■) Tailby t. The Jteceirer (1888). 18 App. Ca«., at p. 6.S3- 

(*) Jeeeph r. Lyon* (1886), 15 Q. B. I). 280. 

(0 8.G.A.,«.1(1). 
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amount is fixed in the oontraet, this, of course, is the 
price payiiblo ; soinetinK*'^ the price i** left to be fixed 
in a inaiiiier stated in the contract, or it mnv be 
determined by the ordinary coiirH* of dealing bet\v<‘en 
the partic'<. Under all other circumstances a reason- 
able pric(‘ is presuineil to ha\e b<‘en intcndcMl {in). A 
reasonable price is not necessarily the market price ; 
what is reasonable depoml" tm tin* circumstances of 
each particular case(m). If the price is to be fixed by 
the valujition of a third jnirty, and that third i»artv 
cannot, or does not value, the a;irecm<*nt is avoided ; 
except that (i) so far a'< ^oods ha\(‘ aln*ady been 
d(divercd to and a[ipropriatcd by the buyer, he must 
pay a fair jndee tor them; and (ii) if the third party 
is prevented troin makinji the ^aluatiot^ by tin* act ol a 
party to the contract of sale, that party imiv b(‘ sued 
for damages {n). 

Who may Bell. 

(’apaciiy to contract is trcat<*d of oe/c, at p. ^'11. 

As a ruh‘, tin* owner (o) by hiiii'-clt or his agent 
alone can sell ami give a good title (y»); but the 
following case.s are in this respect peculiar (y). 

(a) Sale 00 / (roivls in Market thrrt . — Market overt 
in the city of London is hidd ev(‘ry day exce|)t Sunday, 
and in every shop where goods are expo.s<*d tor sale in 
the ordinary courses of the trader’s busine.ss. Llsewhero 


(«) S G. A s 8. Jlfid.f H. V, 

O') Ouc part owner may »cU lu another part owner (the Act, s. 1 (i)). 
C/i) ». G. A., 8. 21 (1). . , 

( 1 ?) Jt may happen that an owner, who i» no party u> the wak, nwy 
od act 08 to make it onjust that be ahould deny that be auiboriaetl 
the lale— e.ir., where the owner of good# no act* oa to enable anotn^ 
frandnlently to di^poM! of the 
Mtopped from denying theouthoritirof the Iraudnlynt 
Irord Halsbvkt in Mendttrmn, t. [1895] I Q. B,, at p. 625. 


M.L. 
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certiiin days are set apart by prescription, ^^rant, or 
otherwise, on which, at a particular place, market overt 
is held (/*). Hut the transaction must have commenced 
and end(‘d in o[>en market -c.y., sale by sample will 
not be suffici<‘nt to protect the buyer, unless the bulk 
be o|)enly sold and transicrred in open niarket(.?j. If 
the thino be sold in a private room (/), or between 
sunset and sunrise, market overt will be no protection 
to the purchas<‘r. Sale h* the trader in his shop seems 
not to be within th(‘ [)rotection of market overt in the 
city ot liondon(tj. W h<*n ^oods are sold to a bona 
fide purchaser, without notice of the seller's defect or 
want of title in market o\ert, and accordin;,^ to the 
usa^e of the market, the sile is bindin;; on the true 
owner (except as mentioned below), tlnuj^b la* neither 
sold them nor authorised their sab* (a). 

If goods are stolen, and the owmu* prosecutes the 
thief to conviction, the property in tlx* goods so stolen 
rev('sts in the original o\Mn*r, notwithstanding any 
int(‘rmediate dealing with tln’in, wb<*tber by sal(3 in 
market overt or otherwise (.r). 

(b) Sale hi/ a He may g(‘nerally sell the 

goods upon default (y). 

(;•) (15%), 5 Hep. S-H (b). 

(*) Jltll V. Smifli (1H12), 4 Taunt,, at p. 33*2. 

(0 Jlanjrtuu'e v. Spink [189*2J 1 Q. B, 23. 

(w) S. (i. A., fl. 22. SocUon 0 ot tlie (.’ritninal Ap]»oal Act, 1907 
(7 7, c. 23), provides for sH>*|)emling the operation of this aection 

111 caae ot an np|H'al from the conviction, ami if the conviction m 
<)iunihed, its provisions do not take effect. This section does not 
dispense with the statutory formalities required on the sile of horMS 
in market overt. See 2 A 3 Th. & Mary, c. 7, and 31 Klie. c. 12. 

S. (1. A., 8. 24 (1). See also the Larceny Act, IStil, s. 100, 
which enables the court to make a restitution order on conviction of 
the offender ; hot see yw*/, p. 244, note (y). 

(y) Martin v. lited (I8(;2), 31 L. J. C. 1*. 12G, 128 ; and see poU, 
p. 459. ^ 
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(c) Aijents . — An ajijent aiithorisiMi to soil (:), or 
intrnstod with ^oods, or tlu* ilocninonts of title to theni» 
may, within the s<.‘()j)e of his lnisin«‘s^, and Mihjeot to 
eertain restrictions, give a ;rood title (ir). As to this, 
see under “ A(}KNc’Y ” ( h), 

(d) Sale 1)1/ th(' of iiOO)L< or Doruntrntx of 

Title to them. Where a person having sold goods 
eontinues in possession of the goods or th«' do(‘iinu‘nts 
of title (e) thendo, delivery or transfer of the goods or 
doemnemts of title hv such vendor or his mercantih* 
agent (d). under any sale, pledge, or (»ther dlsj»osition 
thereof, s|iall have tin* same (*tteet as if sindi vendor or 
other person were expressly authoris»‘d hy tin* owner of 
the goods to make the same ; providetl that the jaTson 
to whom the sale or disposition has Immui made acts 
l)onll fide and without notice of tin* pre\ious sil<‘(e). 
•Similarly, where a person having houglit or agreed to 
huy goo<ls ( y*), obtains, with the cons«‘nt of the seller, 
possession ^if the goods or the dociinn*nts of title to the 
goods, the delivery or transfer hy that person, or hy 
a mercantile agent acting for him, of tin* goods or 

(::) s. G. A..,h. 

t«) See the Factors Act, 1MS9 (02 A 0,1 Viet. <•, V>)-, S. (». A„ 
«. 21 (2). 

(//) 13H 

('■) ‘'Document «)£ title** has the Mine mwiniiiji ns in the Factors 
Act, 18sy (^. (i, A , H, 02). Ah to what the ex|irc*»hion includes, h«e 
a/i/e, p, 141. 

(rf) For the meaning of thia, ncean/r, p. l.is. 

(c) S. G. A., s. 20 (1). A Hioiilar proviMon is to l« found in the 
Factor* Act, l«8y, *. M. 

(y) A purchsiM* from a poiwcMor under a mere option to hay doe* 
not give the purchaser title under tbi* aection ; thcrelore, one who 
imhl* gfiod* under a hiring agreement, with an option to purcbane, 
caunot girc a goiKl title to a lutspurchaAer or pieilgce (lielby v. 
Matthew, [1895J A, C. 471). 

K 2 
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documoiits of i\t\v, under niiy sale, pledge, or other 
dispoxition Hten'of, to any person receiving the same in 
good faith ami without notice of any lien or otlnn* right 
of the original >eller in respect of th(‘ goods, shall have 
the same etfeet as if the person making the (hdivery or 
transfer were a mercantile agent in possc'ision of the 
goods or documents of title with the consent of the 
owner (//) — /.c., his disposition of the goods or docii- 
nu'uts of title will, in gimeral, give a good title to the 
innocumt snh-pureiiaser or pledgee, though in fact ho 
has no right to sell or pledge the goods (h). So in 
Cuh/i lirlstolj dr. To., JAnuirii (/), the 

seller of goods forwarded to the huyer a hill of lading 
indors('d in Idank, together with a draft for tin* prico 
for ace(‘ptanee. Tin* l)uver did not accept the draft, 
hut transfernal the hill of lading to the [daintifts, who- 
took it in good faith and for value. The seller stopped 
the gootls in transitu. Tlie (!ourt of A|)peal held that 
the plaintitl.s had aequired a good title to the, goods, as, 
although it was not int(*nded that any property should 
pass to tile original huyers until acceptance of tlio 
draft, tlu^y had nevertlmh'ss obtained possession of the 
documents of title with the consent of the seller. 

((») Misrellaneons. The following {inter alia), though 
not owners, may give good titles : Sheriffs and similar 
officers who seize hy way of execution (/•), hut if the 

{y) S. (r. A., s. 2.'> (2) : and hoc the Factors Act, 1889 (52 Je 5.S Viet, 
c. \h), s. 9. And this is si* though the true owner proseentes, and 
obtains a conviction for lareenj- against the |•erRon disposing of the goods 
U*apnr v. \Mhon, [1895] 1 Q. H. t;,>3); but the cane was not within 
Uio Factors Art (iin/., [1895] 2 Q. 11. 537). 

(A) Factors Act, 1889, 9. 2. 

(») [1899] 1 Ci. B, m ; 4 Cora. Cas. 168. 

ik) Zhv* V. (1818), 1 B. ft Aid. 230 ; Good lock r, Covtins^ 

[1897] 1 Q. B. 558. 
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rcnl owner is not the judgment debtor, the title of the 
purchaser is not always eood(/); masters of vesscds 
who sell under stress of cireuin''taiiees (wi) : innkeepers 
who stdl /roods left with them under the pow(‘rs con- 
ferred on them by the lnnkeep(‘rs Act, 1878 (//). 

It should be added that, if the title of the person 
sellin/r is voidable and not void, lie can /rive a /(ood title 
to a purcliiiser who buv'. in /rood faitli and without 
notice of the defect in title («)• 

Formalities of the Contract. 

Suliject to certain statutory (*.\eeplions, a (’ontraet of 
sale may b(‘ in any form ; it may be mad(‘ liy word of 
mouth or in writin/r. partly by writing and partly by 
word of mouth, or merely implied from (he conduct of 
the parties (y/j ; but if the value of the property sold 
in the om* contract amountH to £10 or tipwards, it may 
be unenforcivable by action unle>s <*videnced by the 
proper wrjting. This was formerly provided by s. 17 
of the Statute of Frauds, now replaced by s. 4 of the 


(/) rruto" StiMJi V. (h'nunui^ [IJKI.I] '1 K. H. a7. 

( m ) ^t*e /W, p. 4Sy, 

(«) tl Viet. <•. 3H, 

(e) S. Ci. A., H. 23. 

(/;) N. (i. A H. Section 4 of the Stututc f)f Kraiidii (at to which, 
rtn/r, jt. r>), tmjr nffect a Hah*, inaHiimeh hh the nuhjert*timlter may 
U* an interest in laud, or the agreement may l*»r not to t)e iMjrformed 
within the year. SufHco it to aay that the following have Ixjcn held not 
to Isi intereflta m lan<i ; nale of /frowing crr*|»H which are/rw/'A</4 
tfialm (j-.g., ixitatoex) ; alao growing crofiH which are/cwWn* mtturalrt 
tinilier), where it in intended that the fruc(H« nhoiild be nevered 
fttim the land before the property paiwen to the purchaHer. See 
BoiiM V. liuhtrU (1S26), 5 B. C. Ii2if ; Purkir v. StamUind (1809), 
11 Kant, .'IG2 ; Smith v. Surman (1829), 9 H. A -dJl. In (Jree/i v. 
Mart/uill (1876), 1 C. 1’. 1>. 3«, the court *aid that the tent in : IM the 
purtiee look to deriving beneht from the laml. or do they lo»>k at it a» 
A mere warehoonc I cy, Larerg ▼. (1888), 39 Ch. 1), 508. 
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Sale of Goods Act, ISy.*! (56 & 57 Viet. c. 71), which 
runs as follows : 

“ A contract for the sale of any goods of the value of 
ten pounds or upwards shall not he enforeeahic 
hy action (</) unless the l)uy(‘r shall accept part 
of the gooils so sold, and actually receive the- 
>auie, or give soinething in earnest to hind the 
contract, or in part payment, or unless some note 
or meinorandiini in writing ( r) of the contract 
he inad<* ami >igned hy the party to ho charged 
or his agent in that hehalf.” 

From this it will he .seen, that a contract for the 
sale of goods will not h<* enforceahh* hy action imles.s 
then* he eith(‘r : (i) part performance, either hy way 
of aee((pting and receiving the goo<ls, or jnirt payment 
of the prie«‘ ; or (ii) an earnest ; or{iii)ii memorandum 
signed ; or (iv) value under £10. 

Two point.s of ditH(*ulty arose : Firstly. Is an 
agre<5ine!it to deliver at a futur(? tiim* fori a }>rice a 
contract of sale within the statute? Decasions were to 
he found both in favour of and against the inclusion of 
the.s<' executory agreements, hut Ijord Tenterd(‘n’.s 
Act (.<), followed hy tin* Sale of Goods Act, settled the 
<juestion in favour of incluHon. 

Secondly. When is a contract one of sale, and when 
om‘ of work and lahour dom* ? If A. employ.s a tailor 

{g) The effect nf thi- has Iwen already dealt with (see pp. o. 6). 
“ Action ” includes “ net -off ’ and “counterclaim " (the Act, ». 62). 

(c) The contentM of a meinoranduni which will gutffee to satisfy the 
section are dealt with pp. 6 — It et trg). Further, as to contracts 
for the sale of gotnls which are not to lie performed within a year, see 
anti', p. 11. 

(jf) y Geo. 4, c. 14, s. 7 ; now repealetl us to this hy the S. G. A.. 
189.S. 
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to make a suit of elothoH, the tailor supplying inateriaiH 
and labour, is this sale or work ? It* sale, the statute 
applies ; if work, it does not. Then*ea!i be little doubt 
that in this example the <‘ontraet is one of sale, but 
iiion! diftieult cases ari>e. In tVo// v. a 

print(‘r a;j;reed to print a work, tlie niat(‘rials to be 
supplied to him ; this was <b‘eided to l)e a eontniet for 
w'ork and labour, not of sde : and this (leei^ion bus 
lieen approved. A^ain, tak<‘ th(‘ ease of a picture to 
be painted by an artist : i" the eontraet one for bis 
skill, or for the sab* of the picture Poi.l.ocK, (\B„ 
thou^jbt the former (a), but Hi. scKMUits, fl.,the latter (.r). 
In A/r V. (jrUjin (.r), a dentist brouji;bt an actiim tor 
artificial teeth suppli(*d, and tb<‘Ci)urt decid<Ml in favour 
of sale. “ When the contract is >*u(‘b that a cbatt<‘l 
is ultimately to la* d(‘li\ered by the plaintiif to tiu^ 
(b‘fendant, when it has l)<*<*n ‘‘cnt, tli<‘n the eaus<* of 
action is ^oods sold ami d<'liv<*red “ (('komiton, d.). 

If the contract be such that it will re.^ult In tin* aide 
of a chattel^ the proper form of action if the emplov(*r 
refuses to accept the article when made*, would be for 
not a<'ceptin^. Hut if the work ami laijour be b(‘stow'ed 
in su(dj a manner as that tin* result would not be 
anything 'which coubi pro[)erly be ‘•aid to be the 
subject of sale, then an action for work and labour is 
the pro[»er nmiedy” (Hlackbcun, d.). 

This case, was decided by a strong court, and the 
rule enunciated by Blackhcrn, d., has be(*n styled by 
Mr. Benjamin as “ a rule so satisfactory, and ap[>arently 

(0 (1856), 25 L. J. Kxch. 237 ; I li. k N. 73. 

(a) Clay v. Yatt's, supra. 

(x) Lee T. GntHa (1861), 1 B. k .S. 272; 30 L. J. Q. B. 252. 
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80 obvious " (//) ; it may therefore lie considered the 
safest ^uido to follow. 

Acre'j)tance and — It will be noticed that the 

statute draws a distinction between ucc(^|)tanc(‘ and 
receipt, and recpiires both. There may b(‘ receipt 
without acceptance, tb(‘re may be acceptance without 
receipt. “ lleeei()t is ofbm evidence of an acceptance, 
but it is not the same tliino.” Thus, if the vendor 
(hdivered ooods to a carrier named by the purchaser, 
there is rec(dpt by the purchaser, but not necessarily 
acceptance (:). 

(a) What amounts to an acceptance ? - This is now 
defined by tiie Sale of Goods Act, IHUil (.5() A T)" Viet, 
c. 71), s. 4 (3), which proxides that : “Then' is an 
acceptance of oouds within the meaninjf of this section 
when tlie buyer does any act in relation to the {^oodK 
which recognises a pre-existin" contract of sale whether 
there be an a(Ma*ptanc(' in p(*rformanc<‘ of the contract 
or not.” It follows that the meaning of the word 
“ acce{)tance ” in this M'clion is not the ordinary 
meaning, nor that which the word laars in other 
portions of this very Act. An act which may amount 
to an “acceptance” sntficient to render writing un- 
necessary, may not amount to such acceptance as to 
compel the [)urchaser to keep goods not uj) to sample. 
Thus in Paae v. .l/on/na (a), the defendant bought 
wheat by sample ; when it arrived, it was partly 
nn})acked and compared with the sample ; the purchaser 

(y) Uef)jaminon.Salc(5thfd.),p. i:)8. Other caws are : 

Jhll (1828), 8 B. A 277 ; (rnifton v. Armttagt’ (IHIH), 2 C. B. 

m. 

(;) IlHHt V. Hreht (18.*>3), 8 K.xch. 814. 

(a) (1885), 15 Q. B. 1). 223. 
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<;onsidcre(i it (lefeotiv<% and at oik’p the whole : 

—Held (hy the (’oiirt of Appeal), that there was 
<<‘vitlence on which the jury nii^ht Hml an acceptance 
within the •statute (A), thou^^h there was none of an 
acceptanc(‘ sufficient to j^reclude objection to th«‘ ;jjoods. 
It appears, then, that a>i acceptance sufficient for the 
purposes of this s(H.‘tion need not ho such as to debar 
the [ffiiintitf from object in;( on account of (plant ity 
or quality ; as was stated by (’oTToN, Ij.d., in Kihhle v. 
Gouifh (r), “ all that is wanted is a n‘C(*ipt, and such 
an acceptance of the ^oods, as shows that it has re^^ard 
to th(‘ contract.” 

What amounts to such acceptance in specific cas(‘S is 
a question ot fact. A men* obtaining; of physical |)ower 
over a tiling is r(‘cei[>t rather than acce))lance ; hut, on 
the other hand, if th(‘ purchaser marks the floods and 
leaves tlnmi with th(‘ Ncndor, then* is an aceepbince, 
thou^ih no r(*ceipt. The following are cases in which 
the qiK'stion’ has aris(‘n, it being submitbMl that those 
d(^cided under the Statute of Frauds will s(‘rve as 
guides to the meaning of the statutory d(‘finition of 
acceptance now under consideration : 

}5uy<!rs offer to resell the thing : llAd^ evid(‘nc(‘ of 
an acc^jitance ({/). 

Defendant counted over goods and said “all right ” : 
— lleld^ an acceptance (c ). 

Defendant receives goods and k(‘ej>s them an un- 
reasonable time : — ileld^ evidence of accept- 
ance ( f), 

(*) Staiilte of Fr»ad», ». 17. (c> (I87H), 3S L. T. (N.s.) 204. 

(li) Jili nkiHMcp V, Clayton, (1817). 7 Tttunt. o97. 

{e) Saundem r. Topp (I8i0), i Kxch. 8JM#. 
if) r. Wheeler (1850), 15 (J. B. 442. 
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Defendant had jewellery handed to him, and returned 
it at once, sayinj^, “ there is a mistake.” This was^ 
|>rol>al)ly no acceptance (//;. 

Receipt and acceptance of a sample may amount to 
acceptance or not according to whether the samples 
arc or are not part of th(‘ bulk to be dcliv(‘red (/«)► 

Goods wen* deliveretl to the buyer, who took a 
sam[)l(‘ from them, and, afti'r examining it, said 
that tin* ^oods were not ecjual to the sample,, 
and that he would not have them : — Ifeld^ an 
acceptance* (/). 

Defendant merely inspected tin* <>;oods, and then 
wrote on the adviee note, “ Rejected. Not 
accordinj^ to repres(‘ntation ” ; — //c/(/, no accept- 
ance {k). 

(b) What amounts to a receijit? On this it i> said 
that when the lien of the vendor has ^mne tlicn* has 
been receipt, and this is, ^renerally speakin;^, correct (/)► 
This may hap()en in many ways. Thus, if the goods 
be actually deliven'd to the buy(*r, or la* taken by him, 
then* is receipt ; so al>o if tlu'y are delivered to an 
agent of the purchas<*r, or to a common carri(*r named 
by him. An agreement by the vendor to hold the 
prop<>rty for the lmy(‘r, though actual p6s.s('ssion is 
not altered, constitut<*s a receipt by the buyer — e.f/., in 
Klmore v. Stone {m), a purchaser left the purchased 

(jj) Philips V. liisUdli (1823), 2 B. & ('. 611. 

(/d) Himte V. (1800), 7 1*^1, 558; Gardner v. Grovt 

(1857), 2 C. B. (N.S.) 840. 

(0 Abbott .(• T. Wolftey, [1805] 2 Q.B. 97. 

(A) Taylor T. Smith, [1893] 2 Q. K. 65. 

(/) See post, p. 268. (w) (1809), 1 Taunt. 468. 



Fokmalitiks of thk (’ontract. 251 

horse at livery with the vendor, and it was held tluit 
he had received it. *So, it'third parties (e.//., whiirfin;T(»rs) 
hold the ^oods, if the vendor and purchaser aj^ree 
to^ethfM* that tlu'y are tor tin* future to he held for tlu* 
latter, receipt hy him tak<‘s p|;i<*e ; if this third party 
is a haihv*, or other u^(ent. his coiis^Mit is lUK'essary ; if 
he is not, the mere piittin;^ the ^•oods at the purchaser’s 
disposal is sufticient (e). 

It may happ(‘n that the things sold ar<' at th(‘ time 
in the [>osscssion of the l)uyer himself — an aeeiit 
may d(‘sirc to purchase the ^oimIs in his own j»ossession. 
Notwithstanding^ this, there <*an he receipt hy him. 
ami any act done hy him whicli is inconsistent with 
his ri^lit' und(‘r his former kiiul of possession will 
amount to a receijit (e). 

Value of £10 ur I furardit . — If the \alu(‘ is actmilly 
over £10 th<‘ statute ap}dies, thou< 4 h at the time of 
contract the value \Nas uncertain and was left for future 
consideration.' If the transaction as a whoh^ involv<‘s 
^oods beyond this value, the fact that individual ihuns 
are helow' it, will not affect the ca‘'(‘. Thus, if one ;,mes 
inO) a slio[)and Imys various articles, the value of which 
in the af;<][regat(‘ amounts to, sa\. £10 10.f., tin* contract 
is within the s(‘ction of th<* statute ( jt). 

The Memorandum in Writimj , — This has already been 
dealt with, ante, pp. G et setj. 

% 

(n) linitall T, Jturn (1824), .H ». Sc C. 42.'t ; Tanslcy y, Turm r 
(1836), 2 Bing. N. C. 161, 

(tf) Edan T. Dvdjirld (1841), 1 Q. B. 302. 

(/?) liaUley r. Parker (1823), 2 B. 4c C. 37. 
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Rights ani> Duties. 

(i) The Bights of the Buyer. 

The rights of (‘sich p:irty corros}W)ii<l to the duties of 
the other ; it sul]ic(‘s, th«T(‘fore, to dejil with the rights 
of eiieh. The hiiyer’-^ rights full under two heuds : he 
is entitled to d<‘livery, and he is entitled to have any 
conditions and warranties observed. 

/ h'lfvcnf. 

Delivery is defined in the Act as rh(‘ “ voluntary 
transfer of possession from one person to another (y). 
The vendor must make (his (hdivery as in the contract 
of sal(* may have been agree(l (/•). Huch delivery does 
not involve placing the buyer in actual poss(‘s,sion ; 
it may be constructiv<‘— e.//.. the vendor may hold the 
pro[)erty for the buyer, <)r may place th(‘ goods, or 
documents of title to them, at his dis[)osal. If the 
goods are in the po>ses>i(m of a third person,, there is 
no deliv<'ry by the S(*ller to the buyer, unless and until 
such third person acknowledges to the buyiu* that ho 
holds the goods on his behalf ; but this rule is not to 
atfect the operation of the issue or transfer of any 
document of title to goods (a). The vendor must, in 
the absence of special agreement, deliver the goods 
upon payment or tender of the price (t), or if credit is 
allowe<l he must deliver at once ; but in the latter case, 
if the buyer becomes insolvent before he gets actual 
possession, the vendor may retain the goods (a), and as 

(v) S. (i. A., S. 02. (,) 29 (3). 

(r) /fce/., 9.27. (f) 28. 

(») Jiliijcam V. Sander* (182.’»), 4 B, 4: at p. 948 ; and see po*tf 
“ Lien ” and “ Stoppage in TrafuUtt," pp. 267 et ^eq. 
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to future (leliverie.s Mkllish, L.J., sai<l; “The sollor, 
iiotwithstaiuiiii^ he may have agreed to allow credit for 
the goods, is not bound to dt'liver any more goods under 
the contract, until the price of the goods not yet delivered 
is t(*ndered to him 

Though tlm vendor is hound to deliver, ho cannot, in 
the ahs(‘nce of agrcHMiunit to <lo so, he compelled to 
curry or send the goods t(» the huycn*. l)(‘li\ery takes 
place if the ^(‘ndor allows tin* goods to he taken : hut it 
is often agr<'ed that tlu* vendor is to bring the goods to 
the buyer, in which cum* tin* special terms agreed upon 
must he fullill(‘d. Authorised deliviuy to a comimm 
carrier is prima facie d(*li\ery to tin* buyer (//), hut if 
the seller agrees to deliver at a fixed plac(‘, the carrier 
who takes tin* goods ther(‘ is agent for him, ttnd there 
is no delivery till tlu'ir arrival (:). 

Whore goods an* delivered at a (listant place 
deterioration necessarily incident to the cour8<‘ of 
transit will full on the buyer, though tlu* seller agrees 
to deliver at his own risk (a), Imt loss caus(Ml by n<*gl(*ct 
of ordinary precautions by the seller must he made good 
by him {It} ; thus damage re'*ulting from omission to 
make a pro[>er contract with the carrier will j>rima 
facie fall c/n the seller (e). 

(x) Fx parte ('ha}mer$ (1873), 8 <'li. 21»1. iJclivcry umy k* dui‘ 
conditionally. In that caw the party wh«» dcHirc* to enforce it «houl<l 
Kive notice of the iiilfilment oi the condition {Anmtfjf/r v. IkmoIc 
(1849), 1 4 Q. B. 738). 

(y) S.G. A.. 8.32(1). 

(r) Duhlop V. Lambert (1838), 6 Cl, in F. GOO, ftJl. 

(а) S. G. A., 8. .3.3. 

(б) Clarke v. //w/r A im (1811), 14 Fiwt, 47'», 

(c) S. ti. A., 8. 32 (2). And when the gtuKh* are wnt \n ac-a the 
boyer ia entitled to the opporiouity to niMke any naiial iiniumncc 
C*.32(3)). 
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The place of delivery is, apart from any express or 
implied agreement, the seller’s [dace of business, if he 
have one ; if not, his residence ; though if the goods 
sold V)e s[)ecific goods which to the knowledge of the 
parties when the contract is made are in some other 
place, then delivery should be nunle at the place where 
the goods are located at (he time of sale (//). Where 
the seller is bound to send the goods to tlu' buyer, and 
no time is fixed by the contraet. he must deliver within 
a reasonable time (e). Demand or tender of delivery 
must b(‘ m.'ide at a reasonable hour : what is a reason- 
able hour is a ([uestion of fact ( /’). 

When delivery is made it must be of the exact 
<|uantity, and, if too much or too littl»‘, tin' buyer may 
return the whole. In Hart v. Mills (o), two dozen of 
wine were ordered, four dozen sent ; it was held that 
the whole four dozen could be returned. The buyer 
may retain the goods included itj tb(‘ contract, or he 
may accept the whole deliv(‘ry. In this ea^e there is 
virtually a new contract, and he must [»ay for the goods 
<lcdivered in excess at the contract rate (A). Freijucntly 
the contract, in naming the quantities, includes some 
.such expression as say about,” “ more or l(*ss,” etc., 
ami the effect of this is to allow in favour of the seller 
a reasonable variation between the contract (juantity 
and the amount <lelivered. Each case stands by itself, 
but the following are fair examples. In MvConnel v. 
Murphii (/) the contnict was for “all the s[)ars manu- 
factured by X., say about 600, averaging sixteen 
inches ” ; 496 were tendered of the specified kind 


(rf) S. (i. A., s. 29 (1). 
(r) 29(2). 

(/) 8. 29 (4). 


(-/) (1846), ir> M. k W. U. 
(A) S. G. A., H. 30. 

(i) (1874) L. li. 5 P. C. 20J. 
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and measurcMnent, and the tender was Iield ^ood. In 
Morris v. Levisnn (/•), tlie eontract was for “a full and 
complete ear^^o, say 1.100 tons*'; tlu* vessel would 
take 1,210 tons, and only l,0t<0 wer«‘ j>rovided ; it was 
d<*cided that, under the eireum>^tane^‘^ this would not 
suftie<‘ ; on the other hand in Milli r v. Horurr (/), 
where the undertaking was to loail a “cargo of on‘, say 
about 2.800 tons,’' the ehart<*rer satisti(Ml tlw' ciuitract 
by loading 2,840 tons although the eapneity of the ship 
was greater; tin* absenc** of the words “full and 
complete*" leading to an opposite r(*sult. 

In the absence of agreenn*nt to the contrary a 
buyer cannot be compelh‘d to take delivery by instal- 
ments {m), 

('onditions and Warranties, 

( onditions and warranties are repn‘sentations made 
in ndation to the subjtrt-maiter of tlu* eontraet. A 
condition is a r(‘pn*sentation that a thing is, or that a 
thing shall be, on the truth of which the* (‘xistence of 
the contract may elepend, and it gives a right of rescis- 
sion to the injured jairty if it be falsifie*d. A warranty 
is an agreement collateral to the main purpose of the 
contract, the breach of which gives rise to a (daim for 
damages, }>ut not to a right to n'ject the goods and 
treat the contract as repinliated (a). 

It is not every representation relating to the subject- 
matter of the sale, which amounts either to a condition 
or to a warranty. Mr. Chalmers, in his book on the 

( Jt ) (1S76), 1 C. P. 1>. 156. 

Q) [iy(K)j 1 Q. B. 691 ; 5 Com. C«w. 175. 

(w) S. (J. 31 (1). 

(*) 
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Sale of Goods Act (o), points out five distinct forms of 
ropres(‘ntation — viz., (1) a mere ex[)re>sion of opinion 
or mere comnuMidation by the seller of his wares, which 
gives no right of action to th<? p(‘rson deceived ; (2) a 
warninty ; (3) a condition ; (4) a r(*|)res(‘ntafion made 
before the formation of the contract, and which i> false 
and fraudulent, giving tlie aggrieved party a right to 
damages, and in many eases to rescis>ion ; (5) a re[>re- 
sentation creating an estoppel, the truth of which, 
therefore, may not be denie(l by the maker. 

WheiluT a stipulation in a contract of sal(‘ i> a 
condition or a warranty depend> in ea(di ease on the 
construction of the contract (y>), hut a stipulation as 
to time of payment is not a condition unless a difierent 
inbmtion upp<‘ar.s from the terms of the contract (y) ; a 
stipulation may be a coiniition, though the parties have 
in the contract termed it a warranty {/»). 

(^oiuiitioun . — These may be express or may he im- 
■ plied. Express conditions are those which the parties 
make in so many words (r) ; implied <*onditions being 
such U's the law incorporates into the contract unless 
the parties stipulate to the contrary. ( ’omlitions which 
are usually implied may bo expressly disclaimed by 
agreement (,v), or they may be impliedly waived. Thus, 
when the express terms are inconsistent with the 
existence of conditions usually implied, the implication 
is defeated {t). So also custom may negative a con- 

(.0 PagM 35, 36 (7th ed.). 

(/;) S. G. A., n. 1 1 (b). ((j) Ibid., x. 10. 

(r) Uy iigreemeut niny .sold with a condition that the 

bnycr slmll not resell Wow n minimum price ; hut such a condition 
cannot he attached to goods so a-s to bind sa))scqncnt purchasers merely 
having notice of It (MrOmther ▼. Ptteker. [llHtf] 2 Oh. 3U6). 

(») S.G. (0 /ft/rf., P. 14 (4). 
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dition usually iniplitnl (jf). On tho other hand, oustom 
may annex an implied warranty or eomlition {»/). 

fmjtlmi Conditions . — The ordinary rule is that con- 
ditions and warranties ar(‘ not implied : lh(‘ Inn er must 
make express sti])nlarions, or take his chance : 
emptor. But there arc many imj)ortant exceptions to 
this provided hy tin* Sale ol'(ito<)(U Act, viz. ; 

(a) Condition of' 'Dtle.- Tliv seller impliedly under- 
takes that, in the case of a sale, he has a ri;:ht to sell 
the ;j[oods, and that in the <‘a''C of an a;^r(‘enn‘nt to sell 
In* will have a ri;^ht to sell them at the time when the 
property i" to pas- (./•). 

(h) (tn Solo c/’ (roods hi/ J h'srrifition . — There is an 
implied condition that the ;^oods shall correspond to 
the dcscri[)tion, and if the sale was also hy sample, 
a condition that the hulk shall correspoinl to such 
de-cription, wln'tiier it corrc-j)oinK with the sample or 
not (y). Thus in Mirlnd v. (iodis (j), “ rclined foreijjjn 
rape oil, warranted only cipial to samples,” was sold ; 
the oil, thou;rh <nptal to sample-, was not r(*lined 
foreign rape oil,” and th<* court deci<led that the con- 
dition was unsati-tied. It may in some cas(‘s he ditficult 
to distinguish a description from a warranty, l»ut in all 
cases where the purchaser has not se(*n the ^roods and 
buys them relyin^t; on the description alone, w}n‘fher the 
goods l)e sjxjcific or unascertained, there is a “ contract 
for the sale of goods by description ” (a). 

If goods are bought by description from a seller who 
deals in goods of that description (whether he be a 

(«) 8. G. Am s. 14 (3). (y) Jhd., n. 13. 

(,r) fhid ., 12 (I). («) (1>J54), 10 Kxch. VJl. 

(a) Varlry v. Whpp. [1J»00] 1 Q. B. 513. 


M.L. 
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manufacturer ot* not), there is an implied condition that 
the goods sliall bo of merchantable quality ; provided 
that if the bny«‘r has examined the goods, there shall 
be no implied condition as regards defects which such 
<‘xamination ought to have rev(‘aled (A). The buyer is 
not bound to incur any expense in order to make the 
goods merchantable (c). 

(c) (umis Wanted for a Partlenlar Pin'jme. Where 
the buy<‘r ('xpressly or by implication makes known to 
the seller tlie particular purpose for which goods are 
required, so as to show he relies on the s{'ll(‘r’s skill 
or judgment (exce[)t in tla* <‘a‘'es mentioned below), 
and the seller, in onlinary conr‘'e. i^ atam^tomed to sell 
goods of the description in (jucstion, there i^ implied a 
condition that they are reasonably tit for the int(‘nded 
purpose (t/). “ A manufacturer, who agia'es to supply 
goods to ord<‘r, knowing th(‘ jiurpose for which they are 
requinsl, ther(‘by impliedly umhu'takes to supply goods 
Kt for th(' purpose in view*’ (e). Thus in Ih'iimmoml v. 

Van hnjen ( /’), cloth manufactureis obtained an order 
to make worsted coatings of a weight and (jiiaiity equal 
to sample, and they knew these w<‘re intimded to bo 
re-sold to tailors. The stuff supplietl was e<jual to 
sam[)le, but being slippery,'* it was unnuTchantablo 
for the [)urpose for which it was internh'd to l)e used ; 
this defect not being discoveralde by any ordinary or 
usual examination of the samph‘, the huyers were 
allowed to refuse the goods. 

(A) S. G. A., 8. 14 (2). See v. [ 1 1 K. B. GIO. 

(e) JactiMyn y. Itotax .VoOn-, etc, re.. [llUOj 2 K. li. 937. 

iti) S. G. A., 8. 14 (1). 

(r) liOrd MaCNAOUTE.V 111 Drummond v. Van Ingen (1^37), 
12 App. Gm., at Ik 295. 

(/) 0887), 12 App. Cas. 284. 
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The particular pur|K)so tor which the goo<ls are 
required may he made known to tlie seller hy the 
recognised description of the article, if that descrij)tion 
jtoints to one particular pur|H)S(‘ only (//). The implied 
condition extends to latent <lefect>, e.y., wlir‘re milk 
contains disea‘<e y;erms, the existence of which can only 
he diK'Overed hy j)rolon;^(‘d examination {//). Tilt* ruh' 
i" subject to flit* fttllowin;:; e\et‘ptions, and then* is no 
implied condition ^as to tpiality or fitness: (i) if the 
purchas(‘r relies upon his own ju.l;;nn‘iu, and not upon 
that of the s(*llt*r ; and (ii)on the s:tle of a spt'cilit'd 
artich* under its patent or tratle naim* (/). llov\- 
ever, even in the latt<‘r case tin* conditit)n implied hy 
s. 14 (2) (/•) a)»pli(‘s, ami tin* eoods must lx* merehant- 
al)l(* (/). A “trade namt* ” must lx* actpiirt'tl hy user, 
and tilt* (ju(‘stion wht'ther it has or has nut het'ii so 
acipiired is one of fact (I). 

(i) Sale htf ^Sdntjilt There is an implied eomlition 
(1) that^the hulk shall correspond with the sample in 
quality f/n) ; (2) that the huyer shall lant* a reason- 
ahle opportunity of compaiin^ the hulk \>ith the 
sample(/a) hefure accejitance ( e ) : and {'•)) that the 
;;oods shall he free from any delect, remlerin/^ them 
umnerchantahle, which wouhl not. he a})parent on 
rfjiisonahle examination of tlx* simple (/a). Sah* hy 
sample does not of necessity take place. whenev(*r a 

{g) PrteMt v. [1903j 2 K. H. 

(A) Feott V. Aylethurg Datnj ('o,, [llio.'ij 1 K. It. <>08. 

(0 S. G. A.. «. 14 (1). 

(A) Ante, pp. 237, 258. 

(0 Jirutol Tramway i v. Fiat Motor*, 2 K. IJ, 831. 

(w'; S. G. A., s l.> (2). 

(n) Place of delivery in, nrima facie, the place of iiiipection 
iPerlua* v. Bell. [ISICJ] 1 Q. B. 195. 
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sample is shown ; sale by sample takes place when there 
is a term in the contract, express or implied, to that 
effect (o) ; the whole of the circumstances must be 
looked to. “ The office of the sample is to present to 
the eye the real meanin<( and intuition of the parti(>s 
with regard to the subject-matter of the <!ontract which, 
owing to the imperfection of language, it may be diffi- 
cult or impossil)l<‘ to exjua'ss in words. The sample 
speaks for it>elf. Hut it cannot be treated as saying 
more than such a sample wouM tell a merchant of tin* 
class to which the i)uyer belongs, using due care and 
diligeiua*, and appealing to it in the ordinary way and 
with tin* knowledge |M)sses>ed by merchant> of that class 
at the time. No doubt *110* .sirnph* might l)e made to 
say a great deal more. Pulled to piece> ami examined 
by unusual tests wliich curiosity or suspicion might 
•sugg(*st, it would doubtless n’V<*al every >ecret of its 
construction. Hut that is not the way it\ which business 
is done in this country " ( />)• 

\yarrantit‘s . — A warranty, like a condition, may be 
oxpres> or implied, and if e\|iress may he made at the 
time of making the contract of sale, or afterwards, hut, 
subject to this, that if tin* warranty he made after the 
completion of the contract, it is in its<‘lf a contract, and 
reipiires eitlier to be under seal or to he given for go(U 
consideration (</). If tbe contract itself be reduced 
into writing, a representation intended to amount to a 

(<0 s. Cf. A.. «. iri (i). 

(/») Lent Macnaqhtek in DrumnniHd V. IViw In^fH 
12 App. At p. 207. See bIho Ilnlhutt v. Hu'hfon (isr2), L. U. 
7 C. V. 4:18, 

(^) linscin'la V. Thimat (1842), ,3 (j. B. 234. 
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warranty and made contemporaneously, cannot be ^iveii 
in evidence unless it be in writing (>•). 

Implied warranties are the exception, the rule bein^ 
raveat emitlor^ and even when warranties are implied 
by law, the imj)lication may (a?, in th(‘ (‘ase of a con- 
dition) be rebiitt(‘d by the usi^^e of trade or the a;;ree- 
ment of the partie'^ (.<), and any express ^^arranty 
incon^'i'^tent with any implied warranty will nepitive 
the latter {t). 

The warranties implied nn«h‘r tin* provisions of the 
Sale of (loods Act, ISihl, are tin* following;: (i) An 
impli<*d warranty that the imyer '•hall have and enjoy 
quiet poss(*ssion of the ;ioods(n); (ii) an implied 
warranty that tin* ^mods are fr(*e from any charge or 
incumbrance in favour of any third party, not (h'clared 
or known to tin* Imyer befon* or at tin* tinn* ^^h(*n the 
contnict is made (.r ). 

Under certain other Acts the im[)li(*ution of warranty 
is enacted. Amongst the.se may be noted the Merchan- 
dise Marks Act, USH7 (.<*./•), which by .s. 17 j>rovide.«j 
that “on the sale or in tin* contract for the sale of 
any ;i;oods to which a trade mark, or mark, or trade 
description has been applied, the vendor shall he 
deemed to warrant that the mark is a ^^enuine trade 
mark and not forced or fals<*ly applied, or that the trade 
de.scription i.s not a false tra<le deH*ription within the 
meaning of thi.s Act, unle.s.s the contrary i.s expreswid in 

(r) Harnor v. (trores (1856), 16 C, B. 667, This decision does 
not affect any right the buyer may have to recuter damages for fraud 
or to rescind. 

(#) 8. G. A„ s. 55. (a) Ibtd., ^ 12 (2). 

(f) Ibid., s. 14 (4). (x) Ibid. s. 12 (3). 

(aw) 50 & 51 Viet. c. 28. Sec alao post, pp. .593—595. 
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some writing signed by or on behalf of the vendor and 
delivered at the tiiiK! of the sale or contract to and 
acce{)t(!d by the vendee.” Amongst other statutes pro- 
viding for implied warranties with regard to certain 
cla.sses of goods an* the Ancborh and Ghain ( al)l(‘> Act, 
181111(62 k 6H Vi(‘t. c. 2.‘» ), s. 2, and the Fc'rtilisers 
and Feeding Stutfs Act, 11)06 ((i Fdw. 7, c. 27), >. 1. 

Apart from warranty, a per>(>n selling goods he knows 
to be dafigeroU", in cases where the buyer would presum- 
ably be ignorant of the danger, is under a duty to warn 
the huyer that spocial care is necessary, and in flefault 
of so doing, the selh‘r will b(‘ liahh' in damages if injury 
n'snllsf//). The remedies for breach of warranty and 
breach of condition are dealt with, />o.s7, pp. 264, 26'). 

Hi(f/i(s upon Bnuit'h of tho Coufroft {:). 

Himedji for Xon-driirrrt/ — When the property in 
the goods has not passed to the l»uyer(o), his nanedy 
lor non-delivery is an a<‘tion for damages,, and the 
damages will be th<* estimated loss directly and naturallv 
resulting, in the ordinary conrs<‘ ot events, from the 
seller s breach of contract (A). Where there is an avail- 
able market for the goods in (piestion the huyer is 
I)rimA facie entitled to recover the difference bi'tween 
the contract price ami the market price at the time when 
they ought to have been delivered, or, if no time was 
tixed, at the time of tin* refusal to deliver (e); but the 
purchaser is only entitled to indemnity against loss(ee). 

(y) Clarke v. Army and Nary, etc. Society, [1903J I K. B. 165. 

(j) Sec the remarks on "Breach of Contract," ante, pp. 71 
et »eq,, which are, in the main applicable to the pre^nt snbject. 

(а) See jfogt, p. 278. * 

(б) S. G. A.. 8. 61 (1), (2). (e) Ibid., ». 61 (.3). 

(cc) U'ertkeim r. Ckicoutino Pulp Co., [1911] A. C. 301. 
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If* the property in the «;oo<ls has passed, the hiiyer C4m 
sue for wrongful detention and for dainagos for tlu‘ loss 
suflPered owing t()d(‘privation of the chattel. The huyer 
cannot demand conij)ensali(>n for extraordinary loss, 
unless the other party lunl n(»tic(‘ of special facts, which 
n*nder(‘d the !<)>> the likely result of failun‘ to (h'liver (//). 
In ffonu' V. MitUanil Hail. i'o. (c), th(‘ plaintiff had an 
ord(‘r to fullil, for which, if completed hy a c(?rtainday, 
he was to receive an extraonlinary jtrice ; lie gave 
notice to tin* defendants that th(‘ goods would la* thrown 
on his hands if not deliv(‘red hy a certain day, hut ho 
did not inform them that tln-re wasanythingexcejilional 
in the nature of the contract ; owing to tin* default ot 
the detendants, the goods ilid not arrivi*, and it was 
held that the measure of damages was the ordinary 
and not tin* extraordinary loss. Hut if the ^endor 
fails to deliver in accordance with contract, goods which 
h(‘ knew were napiinal to carry out a 'iulM'ontract, and 
tho buyer hccomes therehy unahle to carry out the 
same, the latter is <*ntitled to r(*cover irom the vendor 
hi.s costs, etc. of r<‘a.sonahly defending an action against 
him by the suh-[iurclia.ser f /' ). 

If the .sell<‘r refusi's to deliver, the buyer may bring 
his action at once without waiting until the linn* fixed 
for delivery (y). If the agretuiient was to deliver hy 
stated instalments, to lie separately paid tor, and the 

{ti) Cory t, Thames Ironwork* Co. L, K. 3 B. 

IHI. 

(r) (1873), L. U. 8 C. F. 131. Tin-* was not a cane of nalc, l>ut the 
principle applies. See aliio ante, p. 7a. 

(/) Agim v. Great Western fWUrry Co., [ 18119 j 1 Q. li. 413. f^oe 
aliio Hammond t, Hussey (1888), 20 H. 1>. 79, wliere the buyer 
recorered like damageri for defective quality. 

(jf) pp. 75, 76. 
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seller fails to deliver one or more instalments, it is in 
each case a (|uestion depending on the terms of the 
contract, whether the buyer is entitled to repudiate the 
contract, or lias merely a rij^ht to damages (//). 

Sfiecitir Performance . — Where chattel are iini<jiie or 
of peculiar importance, the <*ourt, on the buyer's aj)j)li- 
eation, may onh'r speeilic performanei' of a contract to 
deliv('r them ; the jud^-numt to this etfect may be 
unconditional, or upon sucb terms aiul conditions as to 
damages, [layment of the j)rico and othej*wi>e, a> to the 
court nuiy sihuu just (/). 

Breach of ( 'omiff ion. — Unh'ss tbe buyer waives tbe 
condition, tbe breach of it cntith's him to at once rescind 
the contract, or he may, at his option, treat it as a 
breach of warranty, and claim damac(‘s (/•). jJiit in 
two cases tlie breach of condition must be treat(‘(l as a 
breach of warranty utih'ss tluu’e be a term of the (‘on- 
tract, express or implied, to the contrary — vi?., (i) if 
the contract is not severable and tin* buy<*r has a»‘(*(‘pted 
the ^oods or part of them ; or (ii) if tin* contract is for 
specific ^oods the proj)erty in which has pass(*d to tbe 
buyer (/). 

Breach of Warrant fj, — Th<* buyer may not on 
account of this repudiate the contract, but he may 
(i) set up the breach of warranty in iliminution or 
extinction of the price, and (ii) he may bring an 
action against the seller, and claim liamages for the 
breach. The measure of damages for breach of 

(A) S. G. A., 81 (2). And see ante, pp. 72, 73. 

(0 Tbid.^ *. 52. 

(A) Ibid., s. 11 (1). (0 S. G. A., 8. 11 (1) (c). 
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warranty tho estimated loss dirt*ct]y and naturally 
resultin/i in the ordinary course of (*vents from tho 
hreacdi of warranty {m). In liostock d* Tc.. Limited v. 
yieholson d‘ ^ons^ Limited (a), the |^laintifts claimed 
dama^ics a;^ain.st the th'fendant" for hreach of warranty 
in not Mipjdyinfjj sul[d)urie acid commereially free 
from arsenic. The acid, which contained arsenic in 
laree quantities, was used hy thi' ]ilaintirts in the 
manufacture of hrcwin^^ •'Uear, which th(‘ plaintiffs 
solil to hrewor". In cons(M|uence of the poisonous 
naturi' of tin* sn;;ar, the plaintiff'- iM'cann* liahle to 
pay ilamaees to tin* hrew(‘r> and tin* j^oodwill ol their 
husiness was ('ntir(*ly destro\ed. The plaintiffs n*- 
covered as dama^o's, under suh—. (2) ol s. TnV (i) the 
price paid for tin* impure acid : (ii) the valin* ol tho 
eoods spoilt hv heiii” mixed with if. Ihe other In^iuds 
of damage weia* In'ld not f<» fall within the measure 
laid down hv the ‘•uh-sectioin 

In the i*ase of la*ea<‘h of warranty <d (juality. prima 
facie the nn'asun* of damao(*s i> the diffcn'ttce ])(*tw(‘en 
the viilue of the ooods at the linn* of delivery to the 
buyer, and the value they wouhl ha\e ha<) if they had 
answ’en*d the warranty (o). 

(ii) Bights of the Seller. 

The seller is entitled to Ik* ]»aid (/*), and e.^i title vl 
to have the ^oods acce}»ted (7), pro\i<led, however, that 
if the huver has not previously examined the ;^oods, ho 

(hi) S. G. a., «, .W (2). 

(«) [1904] 1 K. B. 725, (e) H. G. A., s. 53 (3;. 

(/>) .See “ Pavme^JT, ’ ant^ , p. .5ft. 

(y) “ Acceptance ” t« fnti»fy. k 4 (an/e, pp. 246—2.50), if* not the 
Bam« thing u '‘accepUnce ” which compels the buyer to keep the goodi. 
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is not bound to accopt tlioin until he has liad a reason- 
able opportunity of exaininin^^ tliem to see if they are 
in uc(!ordanee witli the contract (r). A buyer accepts 
goods wlien either (i) he intimates to tlie seller that he 
accepts them, or (ii) when, aft(‘r delivery of the goods 
to him, lie does any a(*t in relation to them which 
is inconsistent with th<‘ ownership of the seller, or 
(iii) when, after the lap>e of a reasonable time, he 
retains tin* goods i thou t intimating to the sellm- that 
ho has reje(!te([ tlnun (.<). Under ordinary circum- 
stances a seller cannot compel the buyer to return 
rejected goods ; he i*' entitled only to notice of the 
rejection (/). If th(‘ contract is lu-oken by th(' buyer, 
the seller ac(juires other rights — vi/., the right to bring 
an action against tin' Imyer, and, in sonte cases, rights 
against the goods. 

(a) Act tons m/iiinaf the liiujcr. 

If the property in the goods has passc'd to the 
buyer (n), the seller may, if the buyer mafv(*> default 
in payment, bring an aedion for the price (/), or, if 
the buy<‘r neglects or refuses to accept, ln‘ may bring 
an action for damages for not accepting the goods (y) ; 
if the property in the goods lias not passed to the 
buyer, the action which usually li«‘s, is one for not 
accej)ting {ij). To this latter statement there is an 
exception — viz., that where the price is payable on a 
day certain, irrespective of delivery, Jind the buyer 
wrongfully neglects or refuses to pay the price, the 
seller may mainbun an action for the price, although 


(r) S. G. A., 9.84. 
(jr) Ibid., 9. 35. 

(^) Ibid., 8 . 36. 


(<) /WL p. 278. 

(x) 8.(1. A., 9. 49 (1). 

(y) /*»</., 8. 50 (1). 
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the property in tlie ;jfoods has not pusscni, and the 
;roods have not been a])propriated to tlad eontract {:). 
The dama;jjeK for non-aeceptance will Ixi* such as 
direetly and naturally n‘sult in the orditjary ooiirse 
of events frotn the breach, and, wIkmc then* is an avail- 
able market for the ^oods in <j)U‘>tion, tlu* measure of 
dama^o' is prima facie to be ascertained by the differ- 
ence betw(‘en the contra(*t price ami tin' market or 
current prica* at the time wh(*n lli(‘ ;;oo<|s ou^bt to ha\«‘ 
been accepted (</). 

When the seller is ready to (le!i\er the ooods, and 
r(M|H(‘sts tlu' buv<*r to take «ieliv(Ty, and the buyer does 
not within a rcasonabh‘ time alter such r<‘(juest take 
the ^oods. lie is liable to the -eller for any loss occa- 
sioned l)y bis neglect or refusal to take d(‘!i\(‘iT, and 
aKo for a reasonable cbargi* for the can* and cii'tody of 
the goods ( l>), 

Whei*(‘ the contract is to deliv<‘r by stat(*d instal- 
irnmts, refusal to acc(‘pt or to pay lor one or more 
instalments may entith* the seller to treat the contract 
as at an end, ami sue as for a total br(‘aeb, or it may 
give a right to sue only for clamages arising from the 
particular default ; the right of the Mdler in this 
nvspect depends upon the terms t»f tin* contract in (‘ach 
particular case (r). 

(b) Remedies atjainst fhe ^ roods. 

The rights of an “unpaid seller” (d) against the 
goods are— (ij Lien ; (iij Stoppage in transitu. 

(r) S. G. A., 49 (2). (h) Ibid., n. 37. 

(a) Jtrid,, n. 50. (e) Ibid., n. 31 (2). 

(rf) An “ unpaid " wller w. for the purjKM^ of the prewnt fiart of 
the Mibject, one to whom the whole price ha« not been ^id or 
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Lien is the ri;(ht which a creditor has to hold goods 
of which ho has possession, hut not ownership, when 
the price has not heen paid (e). If the property in the 
goods has not passed to the buyer, tlie unpaid seller 
has not a right of lien, hut a right of withholding 
delivery, similar to and co-extensive with lien ( /). 

The unpaid seller may retain posses'^ion of the goods 
until h<‘ is paid or tendenal the pri(‘<‘ in the following 
cases—viz., (i) where the good:^ hav(‘ hetai sold without 
any stipulation as to credit ; (ii) where the goods have 
heen sold on credit, hut tin; term of credit has expired ; 
(iii) wher(' the buyer hecoines in.-olvent (o) — /.c., when 
he has ceased to pay his debts in th(‘ ordinary course 
of husimss, or cannot pay his debts as fh(*y become 
due [h). And if the goods hav(‘ been part delivore«l, 
th(» unpaid seller may exercise his right of lien on the 
remainder, unless Mich part delivery has Ix'cn made 
umler Mich circumstances as to show an agreement to 
waiv(' the lien (/). It has heen decid(‘d tlait if the 
seller breaks his contract whilst the buyer is solvent, 
that even tluui he will he entitled to retain the goods if 
tin* buyer subseijuently l)ecoines insolvent (/). 

Li(‘n is lost if (i) the seller dtdivers the goods to a 
carrier or other bailee for the pur[)Ose of transmission 
to the buyer without reserving the right of disposal ; 
or (ii) if the buyer or his agent lawfully obtains 

tendered, or who htw been conditionally paid by means of a negotiable 
inatrnment, which has been aubnequently dishonoured (S. G. A., 
». 38 (1)), " Seller” inclndea any person in the position of a seller— 
agent for the seller to whom the bill of lading has lieen indorsed 
(ibiii.^ s, 38 (2) ). 

(r) S. G. A., «. 39 (1). And see //ewf, p. 474. 

( f) Ibid., s. 39 (2). (A) Ibid,, 8. 62. 

(g) Ibid.,Kil. (0 Ibid., n.i2. 

(j) See Valpy v. Oakeley (1851), 16 Q. B. 941. 
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possession of tho goods ; or (iii) if the seller waives 
his lien (/•). 

Stopp(U/<^ in thtnsifn differs from lien ehieflv in two 
points : fi) it can be exercised only when the buyer is 
insolvent ; and (ii) only when the goods have h‘ft tho 
j)Ossession of the s(‘ller. It i> the rigliJ conferreil on 
the unpaid seller who has parted with goods to st(>p 
them, on insol\ency of tin* buyer, before fln*y have 
reached the ljuyer's actual or con'll ruefiv<‘ po>s(»^.*ii>ii, 
and to resume poNses>ion until they are paid Ibr, so as 
to put hini'-elf in the same position as if he had not 
parted with them (/), 

Tho general result of the stoppage is to restore the 
right of possession to tin* vendor ; to jdace him, in fai;t, 
in a position similar to that which in* has lo>t by 
parting with tin* goods. Tho sale is not thereby 
r(*scinded (nO. “If, fer iiislama*. the original V(*ndor 
sell when ho ought not. they may bring a sp(*cial action 
against him for tin* injury [the buyers] sustain by 
such wrongful -ah*, and recover damages to the extctit 
of that injury ; but they can maintain no action in 
which the right of property and right of poss<*ssion are 
both rt‘quisite, unless they have both thos<* rights ’(yy). 

The right is iqore than a mere lien ; “it grows out 
of [the vendor’s] original ownership and dominion. 
. . . If gootls are sold on credit, and nothing is 

agreed uf>on as to th(* time of delivering tin* goods, the 
vendee is immediately entitled to the possession, and 
the right of pos*a*ssion and tho right of pnyperty "VTst at 

(k) S.G. A., 8. 43. (/) Jfiid,,*. 44. 

(Tfi) Ibid,, 8. 48 (I) ; and 8ee notes to Lirhlamno r. Ma$on (179.3), 
I »m, L. C. (11th ed.), tlta 

(a) BAYtaT, J., in lihxam v. Sanders (1825), 4 B, k C. 941. 
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once in him ; but his right of possession is not absolute; 
it is liable to be defeatetl if he becomes insolvent before 
he obtains posse>sion” {a). The vendor’s right is superior 
even to that of a judgment creditor who has attaeh(‘d 
the goods (p). 

The right can he exercised only agaiust an insolvent 
buyer, the in^dvency being a matter to ix' (l(‘t(M-mined 
on the facts (ij). The vcuxlor may take time l)y the 
fon^lock, and sto|» the goods before actual insolvency ; 
but if, at the termination of the voyage, or at tlie date 
when delivery is due, the buycn- proves solvent, the 
v(‘ndor must d<‘liver, and may further b(‘ liable for 
expiMises ( /•). 

It is only during transitus that this right of stoppage 
exists ; it is therefore important to (hdine when tin* 
transitus l)egins and wh(‘n it ends. It is proridi'd by 
the Act that goo<ls shall be deemed to lx* in traniiitu 
from the time wln'ii they are d(‘liveri'd to a carrier or 
oth<*r liailee for the purpose* of transmission to the buyer, 
until the buyer, or his agent in that behalf, takes delivery 
of them from such carrier or other baih'c {a). 

In every case an inquiry must be made* into the 
particular facts, as the (piestion is n‘ally one of the 
intention of the parties (t) ; <v/., — 

Gootls delivered to a carrier tpai carrier — transitus 
continues. 


(n) Sec Kdte («)» P* 269. 

{ji) Smith V, (1807), 1 Cump. 2S2. 

(q) “ Iiisolreiicy ” is detiuc«i, xx/f*, p. 268. 

(r) 'file CoHJifantia (1807), 6 Kob. Ad. K. 321, 

(<) S.G, A.,«,45(l). 

(0 See rcoiHrks of jE^tiKL. M.H., in Mrirhant JJankin^ Co. r. 
Phasnim Steel Co. (1877), 5 Cli. D. 205, 219; and of 

Mathew, J., in Pefhell v. Chirk (1887), 19 Q. B. D. 558. 
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Goods (Icliverod to acarrior wandiouseinan for tla* 
buyor — transitus onds. lint not until tlio carritT 
acknowlod^os to tin* bnyor or Ids a^mit that lio 
holds for him (j/). 

(toocIs delivered to th(‘ hnvor’s "j-rvaiG -transitus 
ends. 

(to(h1s d(*liv(*nMl to tin* master of the iuiyer*-' -hi]) — 
rransitns (mds. If the <jjood- are d(‘liv<‘n*d to a 

shijt cliartered by the bnvor, it i- a (|!i(*stion 
dejK'ndin^ on tin* facts of oacli ))artictjlar ca-o 
whether tlmy are in the jxj-sc— ion of th<‘ master 
as a carrier, or as :i;i(‘nt for tho Ijiiyer (.r). 

\Vhen the buy(‘r take*- j>o-session of tho ;;oods away 
from the c.'irrier (//)■.<*'<*•* n;^ainst th<‘ carrier's will, 
and thou^di the destination is not reached {:) 
transitus end-. 

AVlnai the carrier or bailee wron;;fnlly refuses to 
deliver the ^^ood- to the bny«‘r or his a^(*nt in that 
behalf -transitus ends (<;). 

if the buyer or his a'ient in that Ixdndf takes 
]»ossession of part of the the ci rial instances 

beino such as to show an intimtioii on the part of 
the vemlor to retain the rest, the ri^ht to stop in 
Imnsttu as to these nmiaiiis ; if such as to show an 
a^r<*ement to ]^ive up p<is-es-ioii of the rest, the 
ri;;ht to stop has cone (//) 

Two further point.s arise here ^\hat is a sutficient 
taking possession ? and what is a dt-tination ? 

(«) S, G. A., H. 4r, (3). 

(j*) Ibid , *. 4 :. (y) /W., 45 (2). 

(*) London and Sorth Wratem Hail. (Jo. v. HartlfU (1862), 
7 H. At N. 400 ; 31 L. J. Exch. »2. 

(a) 8. G. A., 45 (6). 


(A) S. G. A., %. 45 (7). 
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The buyer, according to one conception of con- 
structive possession, lias it immediately the goods are 
delivered to u common carrier, or to a special carrier 
named by him, but if this is possession, it is not such 
as to defeat the right of stoppage. For this there must 
be actual possession, or “ another kind of constructive 
possession by tlu^ vendee — /.c., when the goods liave 
been delivered by the carrier, and have reach(Ml the 
hands of an agent to the vimdee to b(‘ held at his 
disposal *' (r). Actual posM's'^ion raises no ditbeulty, 
but it is often hard to state whether a (hdiverv such 
as to give a constructive po^s(wsi()u to th(‘ Imyor. If it 
amounts to actual n*eeipt within the meaning of s. 4 of 
the Sale of (ioo<K Act such po^s(‘ssion will aris*. A 
leading ease is that of Wliiteh'ifd v. Anderson (d) ; 
there the assignee of the bankrupt buyer went on 
board a vessel on which was timber consigned to the 
buyer ; lu* touched it and told the captain he was there 
to take possession of the (*argo, but the cajttain did not 
assent to hold tluMU on these* terms. It was held that 
no constructive possession arose* in the buyer, and that 
the right of stoppage diel not cease*. And ge*nerally, if 
the* carrier does not hold the goods as agent for the 
consignee, owing further dutie*s to him than those of a 
mere carrier, he cannot ac(|uire povsi'ssion for such 
consignee. If, however, he becomes, with his own 
consent, a storekeeper for the consigne*e, he can acijuire 
such possession. 

It is not difficult to say when the goods have reached 
their destination when they are sent direct between 

(r) Brett, L.J., in Kendal v. Marshall (1883), 11 Q. B. I). 356, 
.364. 

(rf) (1842), 9 M. Jc W. 518. 
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consignor and consi^rnoo, hut tluTc i** inoro iinciTtninty 
when the ffood'*, though not yet arrived at their ultimate 
point, liiive reached an interm(‘diate place of rest — e.f/., 
A. sends ^^oods to London to l»e forwarded to Hamlinro ; 
is London or llainhnr^ the »lcstination ? In Vi.ron v. 
Haldwen (e), Lord EllenhoKomui >tated that : “The 
;(oods laid so far gott(‘n to tli(‘ end of their Journi'v, that 
tliey waited for new orders fnun the purchaser to put 
them aoain in motion, to <*ommunicate t«> them anotiier 
sul)«tantivc destination, and tliat without such ordm’s * 
they would continue stationaiw," and thi" 1 m* eoiisid(‘red 
to mark an end to the transitu>. Some rec(*nt cases 
illu*<trate the point and >upport tin* above te^t. In 
pavt(‘ ,)//7e.v ( /;.ana^o‘nt in Kn;,dand hoii^tht eoods for 
a Jamaica linn, the v<*ndor'- l>ein;; awaia* ol the residence 
of the Hrm. The aeont asked the vendors to soul the 
^oods to certain shipping a^ent" at SouthampUm lor 
shipment hy a certain \essel, and thi" was done. Tiu^ 

‘‘ particuliU’s for cleanmta* ’ were s(*nt, and the va'iidors 
ask<*d th(^ shipping agents t<* f<n'U'ird (Ia linYctcd, ’ 
hut the name of the consign(*e and the destinati(m were 
communicated, not hy the vendors, hut hy the hiiyer s 
agent, and the hills of lading deM ril»ed tlu* latter as 
consignor. The court held, -o far as r<‘lated to the 
vendor’s right of stoppage, that the transitns ended at 
Southampton. Bkett, M.H., said: “As a matter ot 
business, it is imjjossihle to say that [the shipping 
agents] could properly have shipped the goods for 
Jamaica without receiving further orders as to the 
person to whom they were to shi]» them. They 
were to receive directions from the purchasefs as to 
the person to whom they were to ship them, and the 

(<r) (1804), 6 East, 17r>, 186. (J ) (188r.), \o U - D. 3tf. 


M.L. 
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purchasors were to communicate to them another 
substantive destination. . . . The case, therefore, 

seems to me to lu; within the authority of DIdvti v. 
Jialdwen ” (//). So in Kendal v. Marshall (A), it was 
decided that where < 4 oods are sent l)y an unpaid vendor 
to a forwardino a;;ent, who is instructed as to the 
ulterior destination by the l)uyer, the ri;^rht of stoppage 
is lost when they reach the a;i,(“nt. On the other hand, 
in Jietliell v. Clark (/), th(‘ buy(*rs ])urcliased ^ouds of 
the vendors, who resided at Wolverhampton, and sent 
tliem a c()nsi;:]jnment note as f(^llow^ : “ I’li'iC'e comsi^ni 
the 10 hhd'. hollow-ware to tlu‘ Darlimj to 

Melbourne, loadin;^ in the East India Dock''. To come 
up at once." The buyer'' becamt' iundvent and the 
vendors stopped the ;;oo(l''. but not until lluyv had been 
put on board the Carl Inn Ihims. The (|U('stion arose, 
was the tran''it at an end ? and tin* courts unanimously 
decided •' No," Lord KsitKit, M.H., layine down this 
principle; Wln're the tran-'it i'< a transit^ which has 
been cau'^ed either by the term'< of the <,’on tract, or by 
th(( directions of the purchaN<‘r to the vendor, the right 
of stO[tpage in Irans/tu exists ; but, if tin* good are not 
in the hands ut' the carrier by reaM)n either of the terms 
of the contract, or of the directions of tin* purchaser to 
the vendor, but are in transitu afterwards in consecpiencc 
of fresh <lirections given by the purcha'*er for a new 
transit, then such transit is no part of the original 
transit, and the right to >top is gone " (/). 

(?) (t^t)4), 5 175 ; ami see Vatpy v, Gihtrn (1847), 4 C. B, 

8.H7. 

(A) (1883), 11 Q. B. I). 358. 

(0 (1887), lU Q. B. 1). .>>53 ; and (1888), 20 Q. B. I). 615. 

{k) See alsi) I.'x parte JioiteiYar China Clay Co. (1879), 11 Ch. D. 
660; CMtet v. JtatUoH (\S27), 6 B. & C. 422 ; Lyons r. Uoffnung 
(1890), 16 App. Caa. 391. 
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Thero is no particular form of procedure roquir(‘il in 
the v^xerci^e of the rli^ht. Sinij>le notice to tin* carrier 
enou^^h, Init it must he ^iven to the person actually 
in possession (c.//,, the shipV master), or if to an 
employer of such person fc.//.. sliipowmu*), then in time 
to allow, with the exercise of reasonahle dili;reiic(‘, the 
perM)!! in charge to he communicated with (/), and if 
ha-' been <jue‘'tioned wliether or m» tli<T(‘ i^ any duty in 
tile shipowner to communicate with the mas!«*r (;a), 
Xi'ither the rielit of lien nor the ri^dit to stop in 
fnaisifn is d(‘feated hy anv sale or other disposition of 
the oooil'i whieli the hiiyer may have mad<* without tht‘ 
''ell(‘r’s con>ent ( a). But if a doeument of title to ^(mxIs, 
a hill of ladin^^ has lieen lawfully tran'.hn-red to 
any person as huyer or owm*r of the j^ood", and that. 
j<erson transfer" the docninent to oin‘ who takes it in 
000(1 faith and for valiiahh* eonsi<leration, then if such 
transfer was hy waiv of sale the rioht (*f lien and stoj)pa;,m 
in /r<ai.i/<i/,is defeated ( n). Th(‘ ^aIne etVeef is product-d, 
wlndher th(‘ trarister he made Ity tin* xendec! or Iw a 
mercantile ao(*nr, “ entrusted with th<^ hill of lading;.'' 
A l)ona tide transfer hv way of pledof* of the document, 
of tith; wdll (hd’eat tin* ri<;ht to a cerlain'extent ; tin* 
unpaid seller’s right is suhjc'et to that of the hona tide 
transferee for valm* (o). If, therelore, the vende(' re- 
tains any property in the goods, th(‘ >endor may exercise 


(0 S. G. A., s, - 16 . 

(tft) partf Falk (IHSU), 14 Ch. I>. It*;; < 573, 

5S5, 

(«) S. G. *. 47 ; Ltrkbnrrow MaMon (17!>3), 1 Sm. I*. C. 
(lltb etJ.)f p* tJyS ; steaKo 6 ’m/(« v. Parkrtt'n Brnttol, if<'. Limited, 
ante, p. 244, 

(o) S. G. A., B. 47 ; Lickharrota r. Mason, supra. 
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his rif(ht a^jainst this; in In re Westz'}nthns{it\ 
L <fe Go. were indebted to H. & ('o. to an amount of 
.£y,271, and H. k (’o. held a> seciiritv a bill of lading 
and certain other property ; L. A: (.Nj. became bankrupt, 
and the unpaid vendor stop[)ed the goods ; it was 
decided that after the payment of H.&t 'o, the stoppage 
was good, and that the vendor had a right to insist that 
H. k ( V). should first be paid out of the security other 
than the goods represcmted by the l)ill of huling, and 
that in the cas(‘ only of insuthciency of value of such 
other security should they re>ort to the security of the 
goods. In Kemp w Fnl/c {</), f^ord Blackiu'KX said: 
“ The unpaid vendor's right, except m) far as the interest 
had [lapsed l)y the ph‘dging of lie* bill of lading to the 
pledgee or the mortgagi'c, whicluAcr it wa^. (‘uabled 
the unpaid vendor in equity to v«.top in transit u ('Vcrv- 
thing which was not covered by that [)h*dg(‘. That was 
settled and has been con''id(‘n‘d law, oi'j ratluM’ e<juitv, 
ever since the case of //< re ir<,v/;/////n/.s\ and has been 
uftirmed in Spnhlina v. Kudina^ and I have no doubt it 
is very good law upon that point.” 

So tar has the vendors right hc(‘n taken, that it has 
been held that where goods have beim suh-sold, hut 
the bills of lading not actually [transferred, if the 
transitus is not ended, the vendor mav stop them (rj. 
A somewhat bold extension of the vendor's rights was 
made in K.r parte Goldlini, Dtivis A* Go. (.<?) ; in that 
case it was decided that the un)>aid vendor might stop, 

(18.14), 5 B. A: Ad. 817. 

( 9 ) (1’882), 7 App. Ca«. 578; and Smlding t. livdiHg (1846), 
6 Beav. 876 ; 15 L. J. Ch. 374. 

(r) Kemp r. Falk (1882), 7 App. Cju*. 57:4. 

(j) (1880), IS Ch. D. 628. 
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not the goods, hut the unpaid pnroha>*(»-inonov payable 
by the sub-purchaser to the veinice. This was approved 
by Buamwkll, LJ. (t) ; but the princijile involved in 
that dfvision cannot b(‘ considered asfinnly established, 
and in the House of Lords, iiord SELi$on\K said : “ 1 
assent (uitirely to tli(‘ proposition that where the sub- 
purchasers get a goo<l title a- against tlie right of 
stopjKige ffi transitu, then* can he no stop))age in 
transitu as agaiu'-t the purchase-money payable by them 
to their vendor ; at all (‘vents, until I liear authority 
for that proposition. 1 am bound to siy that it is not 
consist(*uf \Nith my idea of the right of ‘•lop})ag(‘ in 
transitu that it should apply to anything ('xcejit to the 
goods which arc in transitu'" (//). 

lir-stile of (rootls suhjtifed to Lit n or Stopjuiar in 
Transit u. 

As the (mntract of sdi* is not n-'Ually rescimled by the 
exercise oT the right of lien or of stoppage in transitu, 
it follows that, as a ruh*, re-sale i-' not allowable. But 
if, notwithstanding this, the lUfpaid selh'r re-sells. th(? 
new buyer ac<ptires a good title a*- against the original 
and defaulting buyer (.r). In <‘ertain cases tin* unpaid 
vendor is entitled to re-sell, viz., (i) wlu're th(( right 
\vas expres.sly reserved in the contract of sahi (y) ; 
(ii) where the goods are peri.shable (:) ; or (iii) where 
the unpaid seller gives notice to the buyer of his inUmtion 

(0 Ex parte Falk (18K0), U Ch. i>. 457. 

(m) ^1882), 7 App. Tm., ttt p. 577. The remain^ler of the opinion 
ie eepeaally worth reading, im iieing an authoritative i^tatcment on thi« 
queation. 

(*) 8. tJ. A.,>i. 48 (2). 

(y) Ibid., ». 48 (4). 


(0 yfctrf., ». 48 (3). 
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to ro-soll, and tho buyor does not, within a reasonable 
time, pay or tend<‘r tho price (^). In these caso', tlie 
seller may re-sell and claim damajr.K for broach of 
contract. 

Transfer of the Property. 

It is often necessary to determine at what exact point 
of tinx' the property in ^oods passes to the purchaser, 
and more (‘specially as, in the abs(‘nce of a^M*eement to 
th(‘ contrary, and where neither party i‘' in (h'faiilt, tho 
risk, as a rules lies on the owner : res j>erii domino {a). 
The cardinal cjuestion wlx'n tlx* n^oods an* specilic or 
usc(^rtain(‘d is, what is the inf(‘ntion of tlx‘ parties? If 
an answer to this can b(‘ ol)taiix‘d, tb(‘ time wlien the 
firoperty passes is ti\(‘d lo that answer, tor tlx‘ intention 
of the parties governs the matter (M: aixl where that 
int(‘ntion does not otherwise appear, t}u‘ followin;^ are 
rules for ascertaining^ it : 

Sale of Speel/ie Chattels. — (i) When a ^dv(‘n speci- 
Hed thin^^ is sold unconditionally and in a d(‘liv«*rable 
state (r), the property passes to the buyer at tlx* time 
of sale ; e.a.. if I ;^o to a shop and buy a certain book, 
on the coiuphdion of the bar^jain tlx* book is mine((/). 
The seller may be entitled to retain the thin;x "old until 
ho receives the price*, but this inVbt arises from lien, and 
not from any rixht of pro})erty. “ Where by the contract 
itself the vendor appropriates to *the vendee a specific 
chattel, and the latter thereby agrees to take that 

(:) S. G. A., 8. 48 (,3). 

(fl) Ibid., s. 20. (A) Ibid.. 9. 17(1). 

(r) That is, state in which the bujer is Iwnnd to accept 
8. 62(4)). 

(rf) Ibid ., «. 18, r. 1. 
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specific chattel, and to pay tin* stipulated price, the 
parties are then in the sann* ]K)siti<)n that they would 
he after a deliv(‘ry of ^ood< in pursuanoo of a ^en(‘ral 
contract ” (c). Thus, A. hou;;ht a ;iiven >taek of hay 
tor a sum ])ayahle on a future occasion ; ami it was 
held to lu* a salt* pasxin^ tin* iumu'diatt* property {/). 
The practical r(‘sult of this \\oul«l Im* that tin* hay would 
rt'inain at the risk of the purcliaser, thou;;li in the 
ahsence of spt'cial a^re(*mcnt lie could not rt'inove it 
until he had paid the price. 

(ii) Wiien the coods are sold sp<‘(‘i(ioail\ . hut the* 
.S(*ller is liound to do soincthinir to th(*in for tin* purpose 
of [)uttin;^f them into that state in which the purchas(‘r 
is to l»* ijound to accept th(*iu, that is, into a (h*liv(*ral»le 
stati*, in the ahsenci* of circumstances indi< atinc a con- 
trary intention, the prop(*rty docs not pass until such 
thine 1)0 dom*, ami tin* huy<‘r has notice thereof (y). 

For instance, if tlie selh*r is to delivi'r the pxxls at 
a particular jdace, tin* pro])crty jtas^e> only when they 
are delivered there (A). So. also, it the thin;( sohl, 
though S})ccitied. is not yet in e\i>*teiice, or is only 
jiartially finished, c.y., a tinner h‘' URuie to order, the 
huyer obtains the proprietorship only on (*oinpl(*liou (of 
course, in the ahsence of a;;recinent, e\press or implied, 
to the contrary); c.y., in i'UtvL- v. /Syfnre(/). 15. 
agreed to build a ship, to be pai<l for by instalments at 
jwriods coincident with certain stages in its building. 

(^) Parke, J., in Dixon t. YatfM (1H33), :» B. A A.l. 313, 340. 

(/■) Tarhnu t. liaxter (1827), 6 B. A C. StJO. 

(y) S. G. A, «. 18, r. 2. 

(A) CoCKDURN, in Calcutta Co. y.D«- Miitton (1803), 32 L. J, 
Q. B. 322. 

(i) (1836), 4 A, A E. 448. 
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Two instulinonfcs had been paid when B. beeainc bank- 
rupt, and the point at issue was, to wdioin did tho 
vessel Ixdon^ ? And the court stated that “ until the 
last ot‘ the necessary materials be added, the vessel 
is not complete, the thin<r contracted for is not in 
exi>ten(x'. . . . And we have not been able to find 

any authority for savin", that while the thin" con- 
tracted for is not in existence as a \Nbole ami is 
incomph'te, the "eneral property in such parts of it as 
are't'rom time to time construct<‘d shall vest in tho 
purchaser, excejtt the above ])assa"(i in W'tmls v. 

(k). In this particular case it was decided 
that, the payimmt by in-talments evid(mc<‘d an inten- 
tion to take and ^ive property in th(‘ thin^^ so far as 
it >vas constructed at the time of payment of each 
instalment. In a siibse(pient case, 1 ’ahkk, B., said : 
“A chatteliwhich is to he deliv(‘red In /nfnvo does not 
pass by the contract" (/). 

The ruh‘ under consideration appli<*s only if tlu' work 
to] lie doiielupon the thin" is to be accomjdisln'd IxTore 
delivery, it will not apply if a vendor a^^rees to do 
certain repairs after delivery (m) : and further, only if 
the somethin^ljto be done is to be done by the vendor. 
An a"reement by the buyer to do somethinj^ to tho 
^oods — ami such is conceivable— does not atf(‘ct the 
passing? of tlie j)roperty. 

(iii) Where anything remains to be done to the 
goods, for the purpose of ascertaining the price, as by 

(it) See this ewe, (1822), 5 B. & Aid. 94.'1. 

(l) Dliiler v, Burlinam (1837), 2 M. & W. 602. And when there 
is a question whether the case is one of sale or work, sec Anglth- 
Egyptian yarigatian Co. v. lUnnie (187.")), L. R. 10 C. 1*. 271. 

(m) See Grtatf* v. Hephe (1818), 2 B. J: Aid. 131. 
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woighin*^, measuriii^f, or tcsfiiij; tlu* ^oo<ls, where the 
price is to tlepeml iij>on the (piantity or (juality of the 
tjoods, tlie performance of the>^* thin^^s with notice to 
the hnver >hall lie a condition prec(‘dent to the transier 
of the jiroperty, although the imlividnal ;iood> he ax'cr- 
tained, and they are in the >fat<‘ in which th(‘y oiif^lit to 
he accepted (n). 

Tliis refers mo-^t |trol)ai)l\ to any weiij:hin<; or 
niea^iirin^ hv the ^^‘n^ior. and i" lhn> a particular ca^e 
of rule (ii) ; e.y., in Sltnimuis v. Su'i/f {o), ii specilicd 
>taek of liark was Mild at o.s per ton. and a portion 
then‘of was w(Moh<‘d and taken away : it wa> d(‘cided 
that the property in the nanainder had not passed 
hecau^(‘ it was to In* weio|he<l, and “ tie* eonenrrence 
of the seller in the act of wei^ihin^ wa^ n(‘eess»ry.*’ 
But in Furlcif v. y'l, the hiixer wa^ to w<*i;j:h the 

jjjoods at his own expense, at a niaehine past whieii the) 
would lx* taken in tran-it : and it ''as decided tltat hero 
the property did pa^^ and an o}»inion was expressed 
that if the weioliin^ or nieasurin;; "as lo hi* done Ijy 
the huyer, the property would, as a matter ot law', 
always pass. 

(iv) Where the hnyer hy <'oiitraet hound to do 
anythin^ as a condition, either proeedent </r concurrent, 
on which the passii)<i of the properly <li*pcnds, the ])r()- 
jierty will not pa^s till the condition he tiilhlled, even 
thoiioh the ^mods may have ht*<*n actually delivered 
into the possession of the Inner ; *‘.0-, it payment and 
delivery are to he concurrent and hy mistake ^oods are 

(«) S. G. A., *. IS, r. 3. 

(«) (IS26), 5 n. 4: C. R57. 

ip) (lS6r>), 2 H. 4: C. 200. 
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tleHv(‘re(l before payment, the ^oods may he demanded 
back (//). 

(v) When «]^oods are delivered to the hiiver on 
“ approval ” or on “ sale or return *’ the proj)er(y in 
them passes to the buyer when ( 1) he signifies his 
approval or ace<'ptanee to tin* selh‘r, or do(‘- any other 
act adopting the tran^aetion ; or (2) it without ;iiving 
notice of rejection he retains the good.s h(‘yond a tilin' 
fixed by agrc'cment or beyond what, in vimv ot all the 
facts, is a reasonahh' time(/‘). 

It the huyi'i* pledgi's tlie gootl>, h(' do(‘> an ‘‘act 
adopting the transaction ” (.v), hut the })ro})(‘rty will not 
pass it th(‘ good'* are trauduh'iitly pledged by a p(‘i>on 
to whom till’! buyer ha> delivf'red them tor a "pecial 
j)urpo''e uhich is consi.'^tent with the term'* ot his 
contract and the ownership ot the seller (/). 

Sale of ail l'n$i>enfied i — Tlu' (umtract is hero 

merely an exi'cutory agreement, and until the goods 
ar(‘ ascertaimal {//) the pri'perty does not pa**'.. Such 
case's will include those which we're de".crihed as 
“a bargain teer a certain ejuantity, e.r a gre*ate'r ejuan- 
titv'’(.r) ; e.e/., sale e)t so many tons ot hay out ot a 
certain year's produce'. But where the* goods have been 
chosen out ot the bulk, ami being in a eleliverahle ^tate*, 
are unconelitionally appropriate*el to the e*ontract, either 
bv the seller with the a>sent ot the buye*r, or by the 
buyer with the assent ot the seller, that which was 

(v) Per Baylkv. J., in Phhop v. Shilhto (1819), 2 B. A Aid. 329 n. 

(r) S. G. A., s. 18, r. 4. 

(<) Kirbhan y. Attenherouqh, [1897] 1 Q. B. 201. 

(0 HVieifr T. 6iU, [1905] 2 K. B. 172 ; [1900] 2 K. B. 674. 

(k) S. G. a., 8. 16. 

(X) Gillett T. Hill (1834), 2 C.& M. 530. 
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formerly a mere a^r(H*ni(‘nt to stOI lK‘conu‘s an actual 
sale, and the property passes (//). 

A que.stion of some difhculty an^e**. wlien it is required 
to settle who has the ri^rfit of appropriatin;;- say, that 
A. orders of P. 50(1 pounds of a ;ii\en kind <»f .su^mr, 
here it is usual for P. to seleet from the hulk th(‘ par- 
ticular ]K)rtion of su<;ar houoht, hut it i'. not alwavs so 
easy to determine. Plackiu'RN lays down this rule (;) : 
‘‘ When from the nature of an agreement an election is 
to h(‘ made, the party who i" lo the a^riaa'inenl to do the 
first jict, which from its nature cannot h<‘ doin' till the 
(‘lection is determined, ha*^ authority to make the choice 
in order that he mav peud’oriu hi' j'tirt of the aereement ; 
when oiic(* lie has p(‘riorm<*d the act. the c1umc<‘ has Ix'cn 
made and th<‘ (‘lection irre\ocahlv d(‘tci mined, hut till 
then he may chanc(' his mind*’ ; <y/., if the purchase*!’ is 
to send for and tjike away a certain numlier of hricks 
out of a stack, as In* cannot do this until appropriation, 
he has tlt^* ri^^ht to select : if the >clh‘r is to send th(‘?n, 
he has the rifi;ht of appropriation. 

In Calniiia ('o. v. VV d/nt/e.< (n). coals w(‘re to 
he d(‘liver(Ml hy th(‘ d(‘fendant at Pan;io()n, and for that 
jiurpose were shipped from Poinhui ti) that port, ; in 
accordance with his contract. In* ^fa\e the hill of ladin;( 
and the j)oli(;y of imsuraiice to tin* ('ompany. Ijord 
Blackrurn said; “As 'oon as l)c Mattos. in pursuance 
of the stipulations, gave the company the policy and hill 
of hiding, he irrevocahly appropriatial to this eontrucl 
the goods that were thus .shipfied. . . . »^o that from 
that time what had originally been an agreement to 

(y) S. G. A., ». is, r. 5. 

(?) Bla< kburn on Suleo (.Hrd ed.j, |>. IHy. 

(a) (1863), 32 L. J. Q. B. 322. 
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suppl}» any coals answering the description became an 
agreement relating to those coals only, just as much as 
if the coals had l)c<‘n specified from the first.” 

The ul)ove rules are those that generally prevail, but 
in many instancies they are passed over in accordance 
with the intention of the contractors. “ TIkm'c is no 
rule of l;iw to ])revent the parties in cases like the present 
from making whatev(‘r ))argain they ph'asi*. If flaw ii^e 
words in the contract showing [an intention] this inten- 
tion is etlectiial” (A). In Yonntj v. Maffhcu's {c), a 
purchasiT of bricks sent his agent with an orrlcr for 
delivery, aiul th(! vendor’s foreman declared his inten- 
tion of deliv(‘ring whene\er he could get rid of a man 
who was in poss(‘s>ion und(*r a di*'tre>> ; he then pointed 
to varioiH clumps, consisting of bricks, M)m(* nnfinish(Ml, 
.some fijjish(!d, and .said that out of thos(‘ the delivery 
should b(' made. It was decided, on these facts, that 
there had been a .sufficient approjjriatioji, and that the 
property had passed. Eiu.k, ( \J., .said : “ The well- 
known general rule that the property does not pa.ss to 
the biiyi'r while anything remains to he done by the 
seller, (‘ither to complete the goods or to ascertain the 
price, do('s not therefore apply to the present ca.se. 
There is no doubt that the parti(‘s could pass the pro- 
perty in all the bricks, whether finished or not, if such 
was their intention.” 

8o if the vendor retains a jus d'lsponemli^ this will 
show an intention not to part with the property in the 
goods till the happening of some specified event (d), 
generally until payment of the price. If the bills of 

(fj) Blackburx in Calcntta (\K't.De Mottos^ supra. See 
CtiMe V. JHa^Md (1872), L. K. 7 Kx. 98. 

(e) (1867), L. R. 2 C. P. 127. . (rf) S. G. A., e. 19. 
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ladintT are made dolivoralde to the consi^riior's ordor, 
tho consignee doo'i not tlio |»ro|)«‘rty until the 
happening of something furtlier(e); the oon'iignor’s 
absolute power of di'^po-^al i> not lo'^t, even if (he con; 
signee offers to accept l)ills or to pay the prl(‘<‘ ( /'). If 
a [uirchaser receive'' the hill of lading togetlier with a 
bill of exchange for acc(‘ptane<‘, thi> i> e\iilence of 
intention on the part of the Vi'iidor not to part with the 
goods till acceptance of the bill (o) ; but ujton ac- 
ceptanc(‘ of th(‘ bill or payment i>f tln^ price, the 
prop(‘rty will ve.''t in the buyer, tin* sellerV conditional 
aj>[>ropriation of the goods ha\ing ther<‘by bfroine 
unoomlitioual ( /’). 

Salk> by A( cii"N(//). 

Wiien goods are 'ohl by atiction each lot i" primA 
facie detuned to l»e tin* •'Ul»ject td’ a separate contract of 
>ale. The sale i^ complete when the hammer falls, or 
as othew'ise customary, ami after that time the bid 
may not be retracttsl. The stdler or hi^ agent may bid, 
but onlv if an express notilieaiion to that (*ttt'cl is 
given ; a contraNention of thi- rule makes the sale 
fraudulent. The seller may notily that he has jtlactal 
a reserve prict* on the good'* (A). 

(0 Van Cujittel t. r (1S4S), 2 Kv h. ti'U . find we U rttf r. 

y/ffjtfr (IStS), 2 Kxch, I ; 7'«r«/r v. 7iUJ,ff*M (hr Lirnjmol Doch* 
(IHr.l), Kxcli,54a. 

( / ) Isee caws m the lost note, and alt*'» r<»i io>, in MirnbUa ^ . 
Imj>rrial Ottoman lianh (1878). 8 Kx. P IM. 

S. G- A., «. li* (S) ; Sheplurd v. liarnMOH ( |S71). L. U. :» H, L. 

11 «. 

(A) S. G, A.. 68. Aft to ftactioneeni, «-f unit, j)}>. 165—167. 
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NE(K)T[ABLE INSTRUMENTS. 

A NMaoTfAiiLK instrumont li:i> Ihmmi dc^finod by bis 
Honour dud^o AViLLis, K.(’., as “one tho jjroiiorty in 
wbi(“li is iicquirod by anyono who fakes it Iminl 6de, 
and for value, nofwirlistandin^^ any deb'et of title in 
the person from whom he took it; iVom which it follows 
that an instrument cannot be n(‘;,M>tiablo unless it is 
such and in such a state that th(‘ true owmu’ could 
transfer the cimtract or en^ui^iMuent contaim'd then*- 
in by simjde (hdivery of the in>trumcnt ’’ (/). This 
definition involv<‘s th(‘ bdlowine charact('ristics of a 
neootiabk* instrument, viz. : (i) Property in it jv.isses 
from hand to hand by mer<‘ <l(*liv(*ry; (ii) the holder 
in due course is not jirejudiced by defc<*ts of titl(‘ of his 
transferor or of pre\ious hol<h‘rs : (iii) he can''*ue in 
his osvn name ; (iv) Ik* is not affected by certain'defcmces 
which mieht lx* available against previous holders, 
c.//., fraud to whi(*h he is no party (/•). Tlii" maybe 
illustrated by examples : A. ow<'s H. : he eives a 
written recognition of the debt — s;iy the shortened form 
of acknowl(‘dgment known as an 1. (). U. The debt 
evidenced by this cannot be handed on to C. so as to 
enable U. to sue on it, unless it be assigned in writing 
and unless A. receives a written notice of the transfer; 
even then any defence good against B., c.y., no con- 
sideration, will be good against U. But if A. gives B. 

(/) Willis on Negotiable Settlements (1st etl.). p. 6. 

(A) Sec per Bowf.X, L.J., in Sinmont v. London Joint Stock Bank, 
[\m]\ ch., at p. m. 
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a bill of exchango payablo to bearer for I hen 

when C. gets the bill from lb he ean siio A. without 
giving speeial notice of the a-signimoit, and ii‘ he is a 
holder in due eourM‘, he i< not liai)le to b(‘ (hd’eatod 
by any defence jier^iuial to <.y., fraud by lb in 
obtaining tin* bill from A. 

The character t>f iiegotiabiliiy dix'" not attach itself 
to every instruinmit, but on]\ to thoM* which havt^ 
obtained it (‘ither bv niereaniije eu-'tom or statute. 
Whether or not a (hM-iinnuit i-* negotiable is in many 
cas(‘s a <[ue^tion of fact to be proved b\ evidence; in 
some ca''»'!' instrunKMit-' are, a^ a matter of law. recog- 
nised as negotiable. Bills of exchange, promissory 
notes (including bank notes), ehe^pies, H\ehe(pier bills, 
Kast India bonds (/). circular notes (eO, dividend 
warrants, share warrants (// ), d(‘bentures jiayable to 
bearer (o), sind certain scrip ami bonds, .are negotiable. 
On th(‘ other hand, post otHet* ordc'i’sfy/). shar(‘ 
certiticates and transfers (y). and the bulk ot 
scrip and bonds, are not negotiable ; an I. O. 1 . is 
not negotiable, nor u-ually i' an ordinary hater fd 
credit. DocuiiK'Hts of title to good' have some ol the 
characteristics of negotiability ( /•). 

The list of ni*gotiable insirmmmt' may increase, a.s 
the law r<‘cognises instrument' U' negiuiable when they 

(0 :j 1 (ieo. 3, 0 . 04,^, 4. 

(f/i) (^uarnj Co. v, Porka (|s<;.s). I., It. 3 ( . 1’. 1 ; 

Chalmers (."tli e<l.), f). 3.»1. 

(«) Wrhh, I/alr S' Co. V. Altx.ifidrui Wotu' ('o., L>nnhd (MHlj), 

21 T. L. U. 572. 

(o) .See pout, p. 2ilG. 

(/») Fino Art Soctrty v, Cnton Hunk (!«.'<;), 1 < Q. II. I). 705. 

(q) Cimtmcni on HilN of Exchange (7th p- t./J; Stmn v, 
Xurth JJnti'Hh AuttraUuuin Co. (18(>3), 32 L. •!. Kxeh.. at p. 278. 

(r) See ante^ pp. 27.5, 276, and pott^ p. 2‘.*6. 
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are transferable by delivery and are regarded by custom 
as negotiable. A contrary practice would he “founded 
on the view that the law' merchant ... is fixed 
and stereotyped, and incapable of being expande<l and 
enlarged so as to meet the wants and reijuin'immts of 
trade in tlie varying circum.stance.s of commerce ” (a’), 
and though the greater or h'ss time during which a 
custom has existed may l)e material in determining how 
far it has generally prevailed, if a usage is onc(‘ shown 
to be universal, effect w’ill be given to it. though it may 
not have formed part of the law imu’chant as previously 
recognised and adopted by tin* courts (/). On the 
otlu'r hand, a contrary view was expressed in ('rnnrh v. 
The Credit Foneier{xi)^ hxii the decision of Kennk!>Y, J., 
in lUrlwnnaland K,vi>U)rafhm Co, v. London Tradin<j 
Hank (.r), shows that tlu‘ class of negotiable instrn* 
ments may lx* enlarge<l by the growth of uKTcantile 
custom. It was held in that case, upon j)roof by 
evidence a<Idu{*ed in court of recent usaga in the 
mercantile world, that debentures payable to bearer 
issued by an English com{)any in England were nego- 
tiable instruments, and that Croiteli v. The Credit 
Fonder was in «‘ft‘ect overruled by Coodtdn v. Roharts. 

SeijoCiahiUtif of Bills of F,rchanat\ Fromissori/ FoteSy 
Bank Xotesy K,reheifner Billsy and Che«iaes . — In (rood- 
xdn \. Roharts {i/)y OoCKBLiRN, O.J., shows the origin 

(j») Goodwin V. Rohartt (ISTt)), L. K. 10 Ex., at p. 346 j 1 App. 
Cns. 476 ; Simmonx v. Lonilon Joint Stoek Bank, [1802] A. C. 201. 

(0 Goodwin v. Hobnrt* (187*)), L. R, 10 Ex., at p. 356. 

(M) (1S73),L. H.8Q. B.374. 

(r) [1808] 2 Q. B. 658 ; 8 Com. Ca*. 285 ; Edetrtfin r. Schuler 
Co., [lt»02] 2 K. B. 144 ; 7 Coni. 0a'». 172. See further, port, p. 296. 

(y) (187.)), L R, 10 Ex. 3.37, 346. 
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of the negotiable eharacter of instrument.>*. He 
#»ays : “ Bills of exclauige are known to Ik* of com- 
paratively modern origin, having lieen first brought into 
use, so far as is at pre>ent known, b\ the Florentines 
in the twelfth, ami by the Venelians al)Out the 
thirteenth century. The use of them gradually found 
it^ way into France, and, still later, and but slowly, into 
England. . . . Ac<*ording to Ib’ofessor Story, 

. . . • tile introduction and UM* of bills (»i exchange 

in f]ngland . . , seems to ha\e Ix'en founded on 

the mere practice of merchants, and gradually to have 
acquired the force of ti custom.' With the develo])- 
ment of English comin(*rc(‘ the use ol these most 
conveni(‘nt instruments of ciumnercial trallic would ot 
course increase, yet, according to Mr. < bitty, the 
<*arliest case on the subject to lx* found in the khiglish 
books is that of J/or///< v. //oe/v' t : in the first ot 
dames I. Up to this time the prai-tice of making these 
bills negtgiable bv indorstunent had lw*(*n unknown, and 
tlie earlier bills are fouml to be made payalde to a man 
and his assigns, though in some instances tx) bearer. 
But about this period, /.e,. at the (dose ot the sixt(*enth 
or the commencement of the '•cventeiuiih century, the 
practice of making bills payable to or<h*r, and trans- 
ferring them by indorsement, took its rise. Hartmann, 
in a very learned work on bills ot exchange, rt*<’cntly 
published in Germany, states that the first-known 
mention of the indorsement of these instrument* occurs 
in the NeajK)litan Pragniatica of HhU. Stivary . . . 

bad ^assigned to it a later date, naim*ly, 1620. From 
its obvious convenience, this practice sjM*ediIy came into 

(0 (1603), Cro. J*c. 6. 


M.L. 


C 
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general us(‘, and, as part of the general custom of 
mere hauls, received the sanction ot‘ our courts. At first, 
the Use o( hills of exchange seems to have l»een confiiuMl 
to toreign hills hetweem Engli"}! and foreign merchants. 
It was afterwards extemh'd to domestic l)ills h(‘tween 
traders and finally to hills of all piu-sons whether 
traders or not. [S<m‘ (^hittv on Bill> (.Sth cd.), p. i;h] 
In the m(‘antim(‘, promis«,ory notes had also come into 
use,dirtering lu'ndn from hillsof (*xchaiig(‘,that tlu'V v\ere 
not <lrawn upon a third |)arty, hut contained a simple 
promise' to jeay hy the? maker, n'sting, tln'rolore, njton 
the' M'curity of th«' maker alone. Tlu'v were at first made 
payahle to h('an*r, Imt wdn'ii tin* practice of making hills 
of exchange j>ayahle to orth'r, and making thi'in trans- 
ferahle hy indorsement, had once he<*ome estahlislu'd, 
the practice' e)f making promissory note•^ payahle* to 
order, and of transterring them hy indorM-ment, as hael 
been done with hills of e'xchange*, spe'e'dilv prevaileei, 
and for some time* the cemrts of law acte'd, upon the 
usage* with re'ference* to pn)missory note's, a" well as 
W'ith refe*rejte.'e to hills of exchange. In in the 

case ot S/u'ldi'u v. /fenthy {a), an action was brought 
on a note uneleT se'al, hy which the* eh'fendant promiseMl 
to pay to hearer i^lOO, and it was ohjeete'd that the 
note was void, hecau>e not made pavahle to a specific 
person. Hut it was said hy the court, ‘ Tmilith farlt 
chartam Uyni, and hy the de*livery he (the maker) 
expounds the person before meant ; as w hen a merchant 
promises to jwiy to the hearer of the note, any one that 
brings the note shall he paid.’ Jones, J., said that 
*It was the eu'^tom of merchants that made that 


(<i) (1681), 2 Show, 160. 
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f2;oo(i’(/>) ... In WfUiams v. ir/////t/»j.y (#■), when* 
the plaintiff hnni;j:h< hi^ action a** iinlor‘<(‘e a-* a/^ain^it 
the pay(‘(* and indor^n* of a proini>M)rv note, declaring!; 
on tlu* custom of inerchaiitN, ii \\ii> ohjectcd on 
(*rror, that the noG* havin'^ heim math* in London, the 
custom, if any, should have laid a^ the custom of 
London. It \\a^ answered ‘that this <‘Ustom of 
merchants was part of flu* eommon law, and the court 
would tak(‘ notic(* of it t.r and therefore it was 

ne(*dless to s^t forth the <-nstom specially in the d(‘clara- 
tion, hut it was sufficient to s;i\ that such a ja'rson 
H.sHni rt ron.oirhttlnu'iti au iliawv the, 
hill.' ami the plaintiff’ had iud;imeni , 

‘'Thus far the pra<’tice ol mcr<‘hants, traders, and 
oth(*rs. (d‘ tr<*atino promissor\ notes, whvther jtayahie 
to order or hcar<*r. on the s«me tdolin^^ as hills of 
e\chan;;(*, had receiv<*d tlu* sanction of the courts, hut 
Il(»LT ha vine hecome ( 'luef d Usti<e, a somewhat uu- 
se^Mulv couaffict aros(‘ hetwe(*n him and the merchants 
a.s to tlu* m‘eotiahilitv of promissory not<*s, whether 
payahic to order or to hearer, the t’hiet »Lisiice takine 
what must now lu* admitted t<> ha\e been a narrow- 
mind(*d view of the matter, setting his ia<M* stronely 
against the iu*eotiahilitv of these instruments, cerntrary, 
as we an* told hv authoritv. to tlu* opinion <d West- 
minster Hall, and in a serie.s i>f suceess^^e cases, per- 
sisting in holding them not to he negotiable by 
indor.senu'nt or delivery. The infuanenieiice to trade 
arising therefrom led to the passing ol the sUitiiteol 
Ii & 4 Anne, c, ff, whereby promissory not<*s wen* made 


(A) .Sec Brimv'ich v, Llaytl (1697). 2 Latw. L»82. 
(r) (1693), Cartb. 269. 
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capable of being assigned by indorsement or made 
payable to bearer, and such assign meiit was thus 
rendered valid beyond dispute or difficulty. It is 
obvious from the preamble to the statute, which merely 
recites tluit ‘ h had been held that such notes were not 
within th(‘ custom of merchants,’ that these decisions 
were not acceptable to the profession or the country. 
Nor can there bo much doubt that, by the usage 
[)revalent amongst m<‘rchiints, these not(’S had been 
treated as securities negotiable by the customary method 
of assignment as much as bills of excljange properly 
so called, The statute of Anne may imleed, practically 
speaking, be looked upon as a declaratory .statute, 
continuing the decisions [»rior to the time of Lord 
Holt. 

‘‘ We now arrive at an epwli when a new form of 
security for money, viz., goldsmiths' or bankers' notes, 
came into general use. Holding tlxun to be part of 
the currency of the country, as cash, Lord Mansfield 
and the (!ourt of King's Bench had no difficulty in 
holding, in Sfiller v. JIaee (d), that the pro[)erty in 
such a note passes, like that in cash, by delivery, and 
that a party taking it honii fide, and for value, is con- 
sequently entitled to hold it against a former owner 
from whom it has been stohm. 

In like manner, it was held, in Collins v. AJartln{e), 
that where bills indorsed in blank had been deposited 
with a banker, to be received when due, and the latter 
had pledged them with another banker as security for 
a loan, the owner could not bring trover to recover 
them from the holder. 


(rf) (1791), 1 Burr. 452. 


(r) (1797), 1 B. It P. 648. 
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“ Both those decisions, of course, [»rocoedod on the 
jrround that the property in the liank-note jMiynl)lo to 
hearer passed by delivery, that in the hill of <‘xchan^e 
hy indorsement in blank, provided the ac(|uisition had 
been made bonft fide. 

“ A similar qu<‘stion aro-'C in Wookfif v. Pole ( /’). in 
resjiect of an exc}n‘<pier bill, notorion>ly a security of 
modern growth. Thej*e securiti<*s being ina(b* in lavour 
of blank or order, contained thi-i claiiM*. ‘ If the blank 
is not filled up, the bill will lx* paid t(» bearer.' Such 
an exchequer bill, having been jdaced, without the 
blank being filled up, in the hands ot the plaintiff s 
agent, had been dejK)site<l by him with the det^aulants 
on a bonfl fid(‘ advaiua* of inom'v. It was ludd by 
three judg(5S of the (,tueen’s Ibmch, Baylky, *1., (//.<- 
aentiente, that an exchecpier bill \\a^‘a negotiable 
securitv, and Judgment was therelore given tor the 
defendants. The judgment ot lluLUoYO, •)., goes fully 
into the subject, pointing out the distinction between 
money and instrument- wliich are the represeiitativi's 
of money, and other forms of property, ‘llu* courts, 
he says, ‘ have con''i<lerc<l th(*se instriiimuit- mther 
promises or orders for the payment of mone^ , or 
instruments entitling the hokhu* to a sum ot money, 
as being appendages to money, and following the nature 
of their principal.' After referring to the authorities, 
he proceeds : ‘ The.se authorities show that not only 
money itself may pa,ss, and tin* right to it may arise, 
by currency alone, but further, that these mercantile 
instruments which entitle the liearer of them to money, 
may also jmss, and the right to them ma\ arise, in 


(/) (1H20), 4 B. & Aid. 1. 
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, like manner, by currency or delivery. These decisions 
proceed upon the nature of the property money) 
to which such instrniiients ^iv(‘ the right, and which 
is in itself current, and the effect of the instruments, 
which either give to their holders, merely as such, Ji 
right to receive the money, or specify tluun as the 
persons (mtitled to receive it.’ 

“Anotlier very renjarkahle instance of the efticacv 
of usage is to Im‘ found in much more recent times. It 
is notorious that, with the exception of the Hank of 
England, the system of banking has recently undergone 
an entire change. Instead of the banker issuing his 
own notes in return for the momw of th(‘ customer 
(li'pe^ited with him, he gives credit in account to the 
depositor, and leav(‘s it t(» tin* latt(‘r to draw uj)on him 
to Ix'arer. or ord(‘r, by what i" now calk'd a cheque. 
Ul>on this state of things the general course* of (k-aling 
be'tween bankers and their custonu'rs has attached 
incidents previously unknown, and th<‘se by the decisions 
of the ('ourts have become tix<‘d law. Thus while an 
ordinary drawee, although in po'^session of funds of 
the drawer, is not bound to acc<‘pt, unless by his own 
agn'oment or consent, the banker, if he has funds, is 
bound to pay on presentation of a cheque on demand. 
Even admission of funds i,> not suflicient to fiind an 
ordinary drawee, while it is sufheient with a banker ; 
and money deposited with a banker is not only money 
lent, but the Iwiiker is l>ound to repay it when called 
for by the draft of the customer (7). Besid(‘s thi.s, a 
custom has grown up amongst bankers themselves of 
marking cheques as good for the purposes of clearance, 


ig) Pott V. Chyg (lli47), 1(5 M. Ji W. 321. 
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by which they i)econie houiuLto one jinother (/i). . . . 
It thus appears that all the'*** instruinents, which are 
said to have derived their iK'j^otiahilitv iroin the law 
merchant, had their origin, and that at no very remote 
period, in mercantile nsi^e, ami vver<‘ adopted into the 
law by our courts as hoin^ in conformity with the 
usages of trade.” 

Seijotiahilitif of /hnuls to Jieoror. It has 

he(*n decided in "cveral ca'^e> that forei;^n bonds payable 
to beano', the property in which pasties by mere delivery, 
will be d(*eme.l m'cotiable by the En^^lisb law, it it is 
the cu>tt)m of the money marlo't in En;.,dand(/) to 
treat tlnon a^ ne;iotiable. The earlie>^t l<‘adin;j: cas(‘ in 
which thi'^ was laid down|was (iotujicr v. MicviUe {k) ~ 
a case dealin;( with Pru'<>ian (Jovi'rnimmt bond'. Tins 
has been approved and followe<l on many sul>'e<pient 
occa'ioii', e.o., in (roothein V. //c/>n/7.< (/), in which it 
was d(‘ci<l(‘(l that scrip to bearer for Hu'sian bonds was 
by custoii] ne;^otial)le. The most anthoritativ(M)l recent 
case' bearine on thi' topic is Tjondon Joint Sfot'/c 
Jhink V, SimnionK, in the IloU'C ol • Jyords ( in wiiich 
cm'tain Argentine bond' wen* treat<*d as ne^rotiable. 

?Jeiiotin},}lihf of nividvml iro/*/vo</.v.— A .lividend 
warrant has many of the eharacleri'tics ot a eln'qne, 
and the Bills of Exehaiiee Act. bSS:i (do A !<► Viet, 
c. 61), provide' that the rules relatin/x to the crossing 
of cheques shall ap}ily! to dividend warrants (e), and 


(A) A« to tlic negotinbilify of ch<*<juch. <*.( Mrhan y, Hj^desdalf 
Itanktruj (Jo. 9 Aj»p. Caj*. 9<*. 

(i) Picker V. Li'Htlon and (.\niiity Itaiih (!'>*•), Q- 
(*) (1824), :iB. AcC. 45. 

(0 (1876), L. K. 10 Ex. :CI7; I App Cm 476. 

(«*) [I89‘^l A* 201. (») W. 
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that nothin;^ in thn'Act shall affect the validity of any 
usa^e relating to dividend warrants or the indorsement 
thereof (o). The received opinion i^ that dividend 
warrants are negotiable (j)). 

Neijotialnlltif of ])ehmtures. — The custom of merchants 
to treat debentures payable to bearer a> ne^mtialjle has 
recently been reco<rnised by the court, both in the case 
of En;^lish and foreign bonds, and judicial notice will 
now be taken of the fact that such })onds are negotiable. 
Accordinj^ly, those debentures to which the custom 
applies must be considered as ne^^otiable in the strict 
sens<‘ of tlie term (7). 

Qifasi~N('ffotiahHit(/ of Hills of Ladino. -According 
to the special verdict of the jury in Urlhorroir v. 
Mason (if bills of lading, if drawn to order or assigns, 
are by the cu>tom of nnu’chants negotial)le by delivery 
and indorsement for value, provided that the goods 
represented by the hills have been ship]KMl and the 
voyage has not yet Ikmui completed nor (hdivery made ; 
if the indorsement is in blank the holder is entitled to 
fill in the name, and thus put the bill on a m'gotiable 
footing. This statement of custom has b(‘en adojjted 
by the court as law. If the bill is not drawn to “ order 
OB assigns ” of the holder, it seems the bill is not 
negotiable (s). Nevertheless bills of lading, though 

(0) Section »7 (8) pi). 

(/») Chalmers on HilN of Exchange (7th ed.). p. 856. 

(q) BeehManahiHd Exploration Co, v. Loidon Tradinq liank^ 
Limited, [18!»8] 2 B. 658 ; 3 Com. Caa. 28.> ; Kdehtun v, ScliMlrt 
4- C\k, [1802] 2 K. B. 144 ; 7 Com. Cas. 172. 

(/•) (1793), 1 Sin. L. C. (11th ed.), p. 69,8. 

(1) Ifenderton v. Comjdotr D' Etcompte ie Pant (1874), L. R. 
R P. C. 263. 
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drawn to order, are not no^rotiahle a- a l)ill of evelisin;*e 
is negotiable. They are not no^otiable in the ‘itriid 
sense of the term, for tlie transtVre(‘, thoii^rl, l,onA fich', 
and tliou^rh ho has ^iven value for the hill, eannot o,*i 
a good title from a tran>t<*ror \Nlio>*e title is defeetive. 
They are in effect only negotialde a** t(» ih*f<‘at, in 
tavour ol a hona fid(‘ tran^f<‘r<‘(‘ lor value, the lien 
of the unpaid vendor and hi" right to "top in Iransitn (/). 

^e(jotnilnUtij Inf I'isloiifH-l . — An in"trument niav h»* 
so worded as to preehuh* tho"e who put it into circula- 
tion troin denying it's negotiahility. if the owner of 
such an instrument clotlu*" a third partv with the 
a[)par<‘nt owner"hip tind right to di"po"(‘ v)f it. he will 
he (‘"topped from as''(‘rting hi" tith* again-t a p(‘r"on to 
whom such third per"on ha" traii"lerr(‘d it. and who 
re(a‘ived it in good faith and for \aiu«‘. Tli<“ ro[ire- 
s(‘utation contained in the in"irmn<'nt i" in (diect tho 
representation of the ownor. and tin- ordinary dodriiu' 
of estopped applie.> (n). 

Bills of Ex(H\nok. 

Tlie law relating to the mo-t important ol the jil>o\i‘- 
mentioned instrunnmt" ha", hecn arrangod in lln‘ form 
of a code (w'hich, howexer. i-. inainlx doclarafotw , and 
imide but few' alterations in the law (./ >), in the Ih'lls 

(0 Gvrney s.Jhhrend (I «.>•!), .{ K. A It, Ht i»p. jk r 

Lord Campbell ; Sehmifrr MrKcVar (Is.'t/), 7 k (k It. 70l ; and 
see observations of Selborke, L.C, and Lord ItLACKBl’UN, in 
Sfwed T. liHrdirk, (lS8.>g lo App. ('a*. 71. 

tw) CWonml Hank v. Cndy 1.7 Ajip at p. 2H.'> ; 

O^odwtH V. Jtobart* (1878). 1 App. Cai*., at pp. is!). 41)o. 

(ar) Ix>rd Blackburn, in MeU-an v. Chjdmdah Jtiinhiuy t\K 
(1884), 9 App. Cas. Wo, liJd ; Lord IIebschell. in JJank of 
JSnglaHd T. Vagliano Brothtm, (IRDIJ A. C., at p. 1L*». 
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of Exeh{in;(o Act, 1882 (45 & 46 Viet. c. 61), iind in it 
will Ik* found the chief law on the subject ; hut all rules 
of common law ami the law merchant, relating to hills 
of exchange, promissory notes and checpies, remain in 
force cxcojit in so far as they are inconsislent with the 
Act (y). 

J definition. — “A hill of exchange i> an unconditional 
order in writin^^ addr(‘ss(*d hy om* peison to another, 
sifined hy the person ;i;ivin;i; it, n*(juirin^ the person 
to whom it is address(‘d to pay on demand, or at a fixed 
or ileterminahle futun* time, a sum certain in money to 
or to th(' order of a sp(*citied person, or to Ix'arer ” (: ). 
From this it will lx* seen that what i*. laapiired is a 
written instrument to which tlu'ia* an* three* parties, 
that the instrument must he* an ordc'r to pay mom*y, 
and thiit it must he* unconditional (a). Thus, it may 
not order any act to he done, in addition te) the 
[)ayment of inouoy (l>) ; nor must it order payment 
out of a particular fuml, for this would not U* uncon- 
ditional (e), hut it may specify a fund out of wliich 
the payer may n'imhursc himself, or may specify a 
particular account to lx* dehit(*«l with the amount (</). 
This delinition includes che<pi(*s (e), and in //ur/e.>- v. 
London and Western Jiank {/), a document in 

the form of an ordinary cheque ordering u l)anker to 
pav a sum of mom‘y " jn'o rid cd the reeeijtt form at foot 

(//) Sei’tioa 07 (2). The refercijci-s to actions are to those of the 
IJilis ot Exehiiniie Art, 1882 (4.> 4l» Viet. e. 81). 

(;) Section 3(1). 

(x) That is, the toll must he uiicouditioim). As to conditional 
aeceptHUces and indorsements, see jml, pp. HOU, 311. , 

(A) Section 3 (2). (« ) Section 3 (3). 

(r) Section 3 (3). (c) p. 341. 

(J) [1900] 1 Q. B. 270 ; 5 (.’om. Cm. 1. 
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hereof is dtdij stoned, stamfted ond doted f was licld not 
to be unconditional, and therefore not a elieqne within 
the meaning of tli(‘ Act. 

Some usual forms of hilN are as follows : 

(I.) 

£100. London, danuarv 1st, IMSO. 

Two months aft<*r dat(‘ pa} or oi diT, tlie 

(stamp.) sum of om* hundred pounds sterling for 
value reeeive<l. 

To Mr. K. F. A. B. 

London. 

(ii.) 

.£5(1. ItriVtoi, .5lti M.ii'. h, lOHT. 

(STa,MP ) I®.'" *’■ |i(ii)ndt 

^ sterliuii for \alue reeened. 

To E. F. H 

York. 

c 

£74'l5|’ ») Ncwi-a'tli', e( .March, 1X97. 

. .. X. Y. sixty (lavs al(cr si;;ht scrcirly 

sterling. ' 

To A. 13° C. r. (i. 

i (IV.) 

£10(|| 5 Newcaallc, .'Ird Ootoher, 1897. 

•jiPag James Brown or liearer on let N(jvem- 
(STAMP^^ Ipr, 1897, the sum of one hundred pounds 
lir value received. 

To Mr. Arthur James. 


F. UOBKRTR. 
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noo 


£150. || I London, 1st June, 1897. 

days after date pay to my order the 

(8TAMf.?.^siiji of one hundred and fifty pounds for 
received. 

To Henry Brown. John Smith. 

The three parties are styled n'speetlvely in the case 
of Form L, tlie drawer A. B., th(‘ [layee 1)., and the 
drawee (who, if he accepts hecome^ acceptor) E. F., hut 
the liill is eood if it he drawn payalile to the drawer 
(se(^ Form V.niiove) or to the drawee* (</). It should ho 
added that the hill may, at the option of tlie hoMer, l)e 
treated as a promissory note if drawer and drau(*e are 
the same [H‘rson(/i). The drawee must he named or 
indical«'<l with reasonahle certainty, and if the hill is not 
payable to hearer, the .same will, apply to tin* payee (/). 
There may he several joint drawees, hut alternative or 
successive draw«*e.s are not allowed (/.•) ; a (ira\\e(‘ or 
referee, in cas(5 of need, may ho named who, aft(‘r dis- 
honour and prote.st for non-acceptance, may accept or 
pay the hill with the holder's assent (/). Tlie payee 
is tin* hearer if the hill exfirc'ses that it shall he ^o, or 
if the only or last indorsement is an indor.sement in 
blank ; it is payable to order if it is so exjiressed, or if 
it is expressed to he payable to a particular person, and 

(j/) Swtion »(,!). 

(A) Section 5 (2). So also if the drawee a fictitious or uon-capable 
person. 

(>■) Sections 6 (1) and 7 (1). It is permitted to add the drawer’s 
name after the acceptnr‘.s death (('artn' v. White (1884), 25 Cb. D. 
666 ). 

(A) Section 6 (2). 

(0 Sections 15. 67. 
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does not contain Word** proliibitin^r tmnster (/«). The 
date should l)e inserted, hut it* a l)ill U i.ssn(‘d undated, 
the omission is not fatal (/<), and the holder may ins<‘rt 
the true date : if hy hona H<le mislak(‘ he inserts the 
wrouo date, the diite inserted will he deemed to he the 
true date, both as regards himself and every Mihsequent 
holder in due course (o). It may aUo he slated h(‘re 
that a date on the hill i", in the ahsema* of e\idenee U) 
the contrary, deemed to lx* the true date, aiid that an 
instrument to which tin* Act ajudie^ may h«‘ antc-<lated, 
]K)st-datetl, or dated on a Sunday ( />). 

The sum payable hy a hill is “ certain ” (yh although 
required to he }iaid (i) with interest, or (ii) by stated 
instalments, or (iii) by stated instalimmls with a pro- 
vision that, on d(‘fault in payment of any instalment, 
the whole shall become iim*. or (iv) according to an 
indicat(‘d rate of exchange to he as<'ertain(‘d as dir<‘ctfHl 
by the hil^r). If the words and ligur(‘s differ, the 
amount payable is that expresxMl in words fr). 

A signature on blank siam|»etl pap«'r may he delivered 
hy the signer for the pur]K>se of Ix'ing converted into a 
hill, and such delivery operate'- as a primii facie* authority 
t<i fill it up as a complete* i)ill for any amount the stamp 
will cover. Such an instrmnent after com]*letion cannot 
he enforced against any person who became a party to 
it before com[detion, unless it was filleil up within a 
reasonable time, and strictly in accordance with the 

Section S (3), (4). The effect of thin dealt with hereafter, 

,p. 309. 

(a) Section 3 (4) (a). 

(<») Section 12. “ Holder in due coume” is defined pogf, p. 812, 

(/;) Section 13. 

(l^) See definition of a bill of exchange, p. 29B. 

.(r) Section 9. 
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authority "ivou ; except where after completion it is 
negotiated to a holder in due course (.«). 

Blit the common law dwtrine of (‘stoppel may apply 
to such instruments apart from any question of nego- 
tiation.” Thus, in Lloi/ds Haid\ Limited v. Looh (0, 
where the defendant signed lii" naiiu' on a blank 
stampi^d piec(‘ of paper and hand(‘d ir, to a customer of 
the plaintitfs with autliority to Hll it up a> a promissory 
not(‘ for a certain sum [layahh* to tiu' plaintitls and 
d(div(u- it to the plaintitfs as ^ecurity for an advance to 
he made hy them, and the custonuT fraudiih'iitly HIIihI 
in a larger amount and obtained that amount fiom the 
plaintitfs, it was held that the dideiulant wuh estopped 
from denying tlie validity qf the note a' between him- 
self and the plaintitfs. On tin* otiu'r hand, where tlu! 
plaintitf sigiual idank Forms of promissory not(‘s and 
handl'd them to an agent for safe custody, it was held 
that till' delendant was not liable to a bona tide indorsee 
for \alue to whom the agent had framlulenjly nego- 
tiated them : for having handed the notes to his agent 
as custodian only, ho was not estoppi'd from denying 
their validity (u). 

The words “value rccidved” ar<‘ usually inserted, but 
there is no necessity for this, as value is presumed until 
contradicted (.r). The place where the bill is drawn or 
payable need not lie stated (. 1 ). 

The bill may be written on paper, or on parchment, 
or on anything except on a mebdlic substance, and it 

(rf) Section 20. 

(t) [1907] 1 K. B. 794. The decision assumed that there was no 
negotiation of the note within the meaning of the Bills of Exchange 
Act. LS82 (45 k 4fi Viet. c. 01), s. 20 (2). ■* Cj. Ilfrdman v. \Vh.eeler^ 
[11K)2] 1 K. B.361. 

(«) ^iith V. Prosser, (1907) 2 K. B. 73,'). (j*) Section 4. 
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may he writton in pencil, or in ink, or may partiallv 
or wliolly printed. Evory l»ill ol' excli:m;j;c :ui(i pn)mi‘<- 
^ory note iniMt lie stamped (//). The >ramp. wliieli mu>t 
1 k‘ a l)ill or note 'itamp. ranmo Im‘ addod after lie* date 
of the instrument. 

I^urt/es . — The Act deelar<‘> that eapaeilv to incur 
liahility on a l)ill is eo-ext<‘n'i\<‘ with eapacit\ to con- 
tract as to wliich sec p. dl. But tin' following 

rules ai’c p(*euliar to tjie prc>«*nt >uhic<'t : 

No p<‘rson who has mu as sudi can Ik* liahle 

as draw(*r, indors(‘r. or ae<-e|>ior, (‘\eept that a traile 
sioitaturc, or signature under an as,siiiiH*<l niinie. is the, 
e(|uivalent of .sicnatun* in the ^i^ucr's own name {a). 
The sioiijiture of the name of a (inn is (*(jui\al«‘nt to the 
sienature l>y a person so sjonin^ of the natnes of all 
per.sons liable as partners of that (inn (d). 

A limite(l eompanv ineorp('rat<-d lor the purpos(‘s of 
trade or otlierw'ise havin;! «’apaeity. ma\ he a J*arty to 
a hill, and will he hound if the hill is made, accepted, 
or indorsed in the name of. or hy or on h(*half or im 
account of the eompanv hy an\ jterson aetine under 
its authoritv (A) ; hut in order to l*imi the <‘ompany 
the person sjonino mu^t he -onie <Mie who is in fnvt 
actiniL? under its authority (e). The name of the com- 
pany must appear in Ic/^ihle letter', and the W(»rd 

(y) ln’*trtimciits which do not coiiio wuhiu ihc licliiiitioti ot a hill ol 
exchange given atmve may, nevertJJeUs^, -ii< li foi the |Kirj»<jM.* of the 
Stamp Act. 

(r) Seefion 22 (I). An infant c»nn<it hind him"ell l»y lecepting a 
bill (//c [ISiUj 1 B. -US;. 

(a) Section 23. 

, (A) C'oiiipanie« ((’oa-olidatioD) Act, IlKis ( s h>lw. 7. c. OD), *, 77. 

(r) Prroiifr JtuluMtnal Hank, Lhnifrd f'lrffon Manufacturing 
Co., Limited. [iy09] I K. B. KK». 
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“limited ” iifter it; otherwise the officer who causes the 
si^rnatiire to b«* jittficlied i-^ liable to a ])eiialty as well as 
hein^' per.'-oaally liable on the bill {d). 

An a;>;ent may have authority to si^n lor his })rinci- 
j)al, and if he uses words tending to show that he signs 
tjua agent merely he incurs no personal liability (e), 
]Uit it does not follow becau<e a fnan signs Ids name 
with words (h'scribing himself as agent, manager, etc., 
that he will be relieved from liability ; the [)oint to be 
d('tt‘rmin<*d is whether the words used suffice to give 
notice that the signature was affixed in the capacity of 
agent, or whether they are words of desca’iption. Thus, 
N. accepts bills as “ X., executor of V," ; he is liable (/). 
But if he accepts “For the A. Co. Ltd., X. manager,*' 
he is not liable (//). If the signature is by procuration, 
the other [tarties are put on in(|uiry as to the extent of 
the authority (/t) ; and if tin* contract be beyond the 
terms of the authority, the principal is nut liable. 

As to bills signed by one partner or more on behalf 
of the Hrin, see under Pautneuship ’* (/). 

Where a bill is drawn or indorsed by an infant, or 
by a corporation Inning no capacity to incur liability on 
th(! bill, the holder may m'vertheless enforce it against 
any other jwrties having power to contract {k) ; /.c., tin* 
title to the bill is passed by the infant’s signature, but 
is passed sans trcours to him. 

Acceptance. — The liability of the drawee does not 
arise until he has accepted the bill, and this is done bv 

(ji) CompanieH (ConBOlidatiuii) Act, ltH)8, s. 63. 

(<•) Section 26 (1). 

(/) Liverjjool Jiank v. Walker (185SI), 4 I)e G. & J. 24. 

(^) Alexander v. Stzer (1861)), L. R. 4 Ex. 102. 

(A) Section 25. 

(i) Ante^ p. 183. (Jt) Section 22 (2). 
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writing his name across the face of it ; sometimes the 
word “accepted ” is added, though this is not necessary. 
The Act defines acceptance “ the Mgnitication by the 
drawee of his assent to the order of the draw(‘r” (/) ; and 
it enacts tliat (i) the signature of th(‘ dravv(‘e must 
be written on the hill ; (ii) the aee<‘ptance must not 
stipulate for |ierformance hy any other meaii'i than 
the payment of money (»i). The hill may he a(‘e«*pted 
thougli it has not yet been signed by the drawer or is 
otherwise incom[)leto, or though alr(‘ady dishonoured, 
or though overdue (/j) ; hut no signature will ht‘ binding 
and irrevocable against any person until alhu* uncon- 
ditional delivery of the instrmmmt, in ord(*r to give 
effect ther(*to ; hut an acc(*ptance becomes irr(*v(H*iilde 
if tlie drawee gives notice l«) or ac«‘ording to the 
directions of the per'^on entitled to the hill that he has 
accepted it (e). 

Only the person to whom the hill is a<hln*h‘»ed cafi 
accept it, unless he accepts mtjini protist for tlie Ijonour 
of a party liable on tin* hill (//). 

Delivery between immediate j»arties and any remote 
party who is not a holder in iluo cour''C may he shown 
to have been conditional only ; hut a valid tldivmy of 
the bill by all parties prior to liim is (’onclusively pre- 
sumed in favour of a holder in <hje course (yj. A valid 
delivery is also presumed to liaM* taken pla<*e where the 
hill is no longer in the fK>ssession of a j>art\ who has 
signed it as drawer, acceptor, or indorser, hut this 
presumption may l)e rebutted (r). 

(0 Section 17 (I). («) 

(«) Section 17 (2). (") 21 (1). 

{p) JaektOH T. IluAton (1^10), 2 Cunp. 447. p. 

(?) Section 21 (2). (»•) i^i'cxUm 21 (3). 


M.L. 
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It is uhvjiys advisable to present the bill for accept- 
ance, Ibr if it be refused, the parties, other than the 
drawee, become immediately liable, though the bill has 
not yet matured (^) ; and it is sometimes necessary, 
tf.y., where a bill is payable after sight, presentment is 
necessary to fix the maturity of the instrimient ; and 
when it is })ayable at a })lace other than the })lace of 
residence or Inisiness of the drawee, or w'hen it is 
expressly stipulate<l that presentment shall b<^ made, 
it must be presented for acceptance before* it can be 
present^'d for payment (/). 

The holder must present a bill payable after sight for 
acceptance, or negotiate it, within a reii>onable time ; 
what is ji reasonable time depending upon usage and 
the facts of the particular case (a). Thus, on Friday a 
person received at AVindsor a bill on London, and the 
bill being payable alb^r sight it ha<l to lx* presented for 
nccej)tanco ; the holder presented it on TiU'sday, and 
the jury, regarding tin* fact that there was post on 
Saturday, thought the time reasonable (./). The penalty 
for non-j>resentment is discharge of the drawer and all 
prior indorsers (i/). 

The following rules as to presentment for acc^tancc 
are given in s. 41 of the Act ; 

‘‘ (a) The presentment must be made by or on behalf 
of the holder to the drawee or to some person 
authorised to accept or refuse acceptance on 

(jr) Swtion 43 (2). 

(f) Section 39 : uulcfls the holder has not time to present for 
acceptance before presenting for poyment (s. 39 (4) ). 

(h) Scotioo 40 (3). 

(«) Frji V. Hill (1817). 7 Taunt. 897 ; and see Shnte t. Robim^ 
1 Moo. k M. 138 ; 8 C. k T, 80. 

(y) Section 40 (2). 
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his behalf at a reasonable hour on a business 
(lay and before the bill is overdue : 

(b) Where a bill is addre‘i''ed to two or nvori^ 
drawee*^, who are not partners, presentment 
must be made to them all, unless one has 
authority to accept for all, tlum pres<‘ntinent 
may be made to him only : 

^‘(c) When' the draw(*e is dead presentment may 
b(‘ mad(* to his pt'rMUial reprcM'iitative : 

“(d) Where the drawee is bankrupt, presentment 
may be made ro him or to hi^ truste(‘ ; 

‘‘ ((') Where authorised by ;i^re(‘ment or usa^(‘, 
a pn'sc'iitment thnm^di the post oltiee is 
snftiei<‘nt." 

Pn'sentment, though other\\i‘'(' iu*e('ssary, is exeus(‘d 
in the followin;,^ eases, and the holder may tn'at the 
bill as though accejUunee had been n'fused, /.e., may (in 
fact, must, if he <lesires to hold his remedic's a^;ainst 
the draper and the indorv'rs) (:} treat the l>il! as 
dishonoured for uon-acceptaiu'e : 

“ (a) Where the draw('e is d<‘ad or bankrupt, or is 
a Hetitious person (»r a person not having 
(;a[»aeity to contraet by bill : 

“ ( b) Where, after the ex(‘reise <d reasonable diligence, 
such presentment eaiinot be eth*eted : 

“ (c) Where, although the j»reM*ntnKmt has lMM»n 
irregular, acceptance has been ret used ou 
some other ground ” (a). 

“ The fact that the holder hiis reason to believe that 
the bill, on presentment, will Ije dishonoured does not 
excuse presentment ” (//). 


(0 Seen. 43(1) (b). 
(a) Swjtion 41 (2). 


(J) Section 41 (3). 
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Acceptance for Honour suprd Protest , — If the drawee 
does not accej)t upon presentment, it is the duty of the 
holder lit once to treat the hill as dishonoured (e), and 
he may, if he thinks fit, note and [)rotest {d) the bill for 
non-acceptance. In that case, if the hill is not over- 
du(‘, and if the holder consents, any person not being a 
party already liable on the bill may accept it for the 
whole or part of the sum drawn (e), and such person is 
styled an acceptor for honour supra protest. He imi>t 
sign th(^ bill, and indicate thereon that his acceptance is 
for honour, and it is [iresunied to be an acc(‘ptanc(‘ for 
the honour of the drawer, unless it state some other 
party for whose honour it has b(*en maile. Usually 
the acceptance for honour is attested by a notarial 
“ act of honour ” recording the process, but this is not 
ncci'ssary (/), 

The course of conduct which should b(‘ pursued by a 
holder of a bill dishonoured by non-acceptance, and 
who has an otter of an acc(‘ptunce for honour, is thus 
described : “ He should first cause the bill to be pro- 
tested, and then to be accepted supra protest, in the 
manner above described. At maturity he should again 
present it to the drawee for payment, who may, in the 
meantime, have been put in funds by the drawer for 
that purpose. If jiayment by the drawee be refused, 
the bill should be protested a second time for non- 
payment, and then presented for payment to the 
acceptor for honour ” (y). 

(r) Section 48. 

(a) See /xwt, pp. 324, 325 ; and see the Act, m. 61, 93. 

(r) Section <55. This may be done if the acceptor ia inaolvent or 
bankrupt, and the bill ia protested for better security (s. 61 (5) ). 

(/) Chalmers’ BilN of hlxcbange (7th ed.), p. 260. 

{n) Byh’S on Bills (16th ed.), pp. 276, 276 ; and see «. 67 ; 
B V. (icnnaiw (182.S), 7 B. & C. 477. 
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Qualified Aeeeptances. — The followin^^ are t[ualifie(i 
iicceptancos : (i) conditional, /.e., wliich makes the hill 
payable on a condition therein stated ; (ii) partial, /.e., 
which limits the agreement to pay to a uami‘d |K>rtion 
of the amount for which th(‘ hill is drawn ; (iii) «juali- 
fied as to time ; (iv) acceptance l>y some, hut not all, 
of the drawees ; (v) local «pialitication, e.y., “a<‘e(‘pted 
payable at the London anti County Bank, Lombard 
Street, only.” But an acceptance to pay at a particular 
place is un(iualifi(‘d, and payment may be demanded 
anywhere, unless it states that the payment is t(» Ik» 
made at a particular plac(* only, ami not elsewbcTc yh). 
An acceptance will not be treatetl tpialitied unless 
the words used clearly make it so(/). Tin* bobb‘r is 
not bound to take a tjualificd aect'ptam'c. and if the 
■drawee refuses any other, the bill may Ik* fn-ated as 
dishonoured by non-acceptance (/ ) ; and if without the 
express or implied authority or subs(‘(pient assent ol the 
drawer or of any indors<*r, the bolder L'lkes a t]ualiti<*d 
accepbmce, be will release tbo*'e who have not autboris<*d 
it or assented to it (/ ). 

Neijotiation.—k bill may contain words prohibiting 
transfer or indicating an intention that it should not be 
transferable, and if it contains such words, although 
valid between the parties, it is not negotiable ; but 
the intention to prohibit negotiation must be clearly 
expressed. It seems doubtful whether the negotiability 
of a bill payable to order can be restricted b}' such 

(A) Section 19 j and see form of trtll No. HI., ante, p. 299. 

(») Dfcrttix V, Mryrr, per BowEN, 2.5 B. IL, at 349 ; 
affirmed, [1891] A.C. 520, 

(A) Section 44 (1). 

(0 Section 44 (2), (3). 
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words (m). The characteristics of negotiability have 
already been pointed out, and it now remains only to 
show in what manner the instrument is put in circu- 
lation. Th(^ Act says that a bill is negotiated when it 
is so transferred as to make the transferee; the holder of 
the bill (//), In the case of bills payable to bearer, 
this is done by mere delivery (o). In the case of those 
j)iiyal)l(‘ to order, indorsement, in addition to deliv(‘ry, 
is requisite! (y>) ; and tmnsfer, though for value, without 
indorsement gives only such rights as the transferor 
ha<l in the bill, with a right to re(]uir<‘ indorsenumt (y). 
Thus, if A. has a bill [layable to bearer, and h(‘ giv(‘s it 
in due course to B., B. holds it with all A.‘s rights of 
suit on it, and without A.’s defect." of title ; if it be 
payable' to order, B. may reepiire A. to indorse it, but 
until this is done he bolds it subject to any deteiiee; 
which could be raised against A. ; such indoivement 
operates as a negotiation, but will not cure any deh'ct 
of tiu' transf(‘ror\s tith; of which the indorsee had notice 
before the indorsenu'nt was obtained (r). Tin; indorse- 
ment must be written on the bill, and sigiu'd by the 
indorser (in general, the signature alone is placed on 
the back, or, if there be not suilicient room on the bill, 
then on an annexed paper styleil an “allonge,” and 
this is sufficient) (.v) ; if his name is misspelt, he may 

(«0 Section 8 (1) ; Natiotml Hank v. SiJkr, [1801 J 1 (j. B. 43.*> ; a» 
to chw]uc8 crossed " not ucgotialjle,” see p. 34.1. 

(«) Section 31 (1). 

(d) Section 31 (2). 

{p) Section 31 (3). The bill i« not really a negotiable instrument 
until it ha.s been indorsed in such nianuer that it becomes payable to- 
bearer. 

(V) Section 31 (4). 

(r) Wiiintltr v. Farxtrr (I8(>3), 14 C. B. (X s.), at pp. 2 .‘j7, 258. 

(*) Section 32 (1). 
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sign according to the inis>|M‘lling, and then add his 
correct muno(<)« A partial indorsement is useless as 
a negotiation (u) ; so would he the signature of one of 
several parties (not being partner>) to whose joint order 
the bill is payable, unles-^ Midi j>arty is authoriM‘d by 
the others to a(;t in this matter for them (.r). 

Indorsements are of two kind.'* : ( 1 ) in blank, 
(2) special. An indor.M'inent is in blank when the 
signature of the indorser i" written without any direc- 
tion as to whom or to whose* ordcT tlu* bill is to be* pay- 
able, the bill is tlien payable* to besire'r ; a ^pe*cial 
indorsement >[H‘ciHe*'' the j)aye‘e*( //). Tlni', il A. indorse 
a bill I’ay to B. A (^i. eir orde*r.' this ope‘rati*s as a 
spe*cia] indorseine*nt. aiiel if B. tV t'ei. dosire te) ne'gotialee 
the bill they must the*m.se*lve*s iinlenx* it ; this tb<*y may 
do eitbe*r in blank or sjM'cially. It is always at the 
option of a bolder tei convert a blank into a sp(*e’ial 
inelorseme*nt : be* de)e*s se» b\ writing abejAc the* indeirse'i* s 
signature a dire'ction to pay tlu^ bill te>, e)r to the orde*r 
of himself or of some* othe*r pe'i’^em 

Tnelorseme'iits are* sometime*'* eonelitiemal, e.o.. indorse- 
ment by an agent e>r othe*r persem in sneb a way a*< to 
negative personal liability (ke., be aelels to his name the^ 
worels Hiins revours) ; inde)rse*ine*nts eeniiiitional iijam the 
arrival of a ship eir the happe*ning <>1 an e‘ve*nt (<x). A 
particular form of conelitieinal iinleir.semenl is the rcjftrfe*- 
tive indorsemenL A restrictive* indorse*ment ina) be a 
mere authority tej eleal with the bill a- directed, or it 


(f) Section H2 (4). 

(n) Section 32 (2). (>) 

(x) Section 32 (3). (-) 

(a) The acvept<ir may par the inelf>rwc (»ii 
condition ha*e not yet h'.cn fulfilled ('. 33;. 


Section .34. 

>cction 34 (4), 
maturity though the 
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may he an indorsement prohibiting further negotiation; 

“ Pay D. only,” “ Pay D. or order for collection,” 

Pay to A. 13. or order for my use.” Such an indorse- 
ment gives the indorsee the right to receive payment of 
the hill and to sue any party that his indorser could 
have sued, hut he cannot transf(‘r, without express 
power given hy the bill, his rights as ind()rs(‘e under it. 
And even in accordance with Mich power, any transfer 
confers only the rights an<l with them the liabilities of 
the restrictive indorsee in respect of the hill (/>). The 
restrictive indorsee becomes the agent of the indorser in 
respect of the hill. 

A holder who negotiates a hill payable to hearer hy 
delivery without indorsement is styled a transferor hy 
delivery ; he incurs no liability on the indrument. If 
such transferor negotiates the hill h(‘ warrants to his 
immediate transferee being a holder for value, (i) that 
the hill is what it purports to he ; (ii) that he has 
a right to transfer it ; (iii) that at the time of the 
transfer he is not aware of any fact which renders 
it valueless (e). 

Bights and Liabilities. 

Rifjhts of the Holder . — ^The holder is defined a.s the 
payee or indorsee of a hill or note who is in jmsession 
of it, or the hearer (</). Holders fall into one of two 
divisions, viz., those who are holders in duo course, and 
those who are not. 

A holder in duo course is one who has taken a bill, 
(1) complete and regular on the face of it ; (2) before 
it was overdue, and without notice that it had been 

(h) Section 35. (c) Section 58. (d) Section 2. 
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previously dishonouretl, it* such vvus the fact ; (’X) in 
^ood faith and for value ; and (4) without notice of 
any defect in the title of the person who negotiated it. 
All four are requisite (e). 

The rights of the holder in due course are to sue in 
his own name any or all of the parti<'s to the hill, and to 
do so free of any defence d(*pemling upon any <lefect of 
title in or any mere personal defence available to prior 
parties amongst themselves ( /*). 

A holder who has not obtaine<l the hill in due course 
may sue on it in his own name, but i> liable to be def(*at(Hl 
by some defect of title in his prethressors or by defences 
of a personal nature a\ailable against them, otb«*r than 
set-off ((f). He may, howev<‘r, indorse it to a holder in 
due course, in which case the latter obtains a good and 
complete title ; he may aNo nveive payment in due 
course, and may give the payer a valid rmdpt (h). 

“A holder (whether for value or not), \\ho derives his 
title U) a bill through a holder in due course, and who is 
not himseff a party to any fraud or illegality aff(*cting 
it, has all the rights of that hohler in due course as* 
regards the accej)tor and all parties to the bill prior to 
that holder ” (i). 

From the above it is clear that a holder cannot be in 
■due course," unless he is ignorant ol any traud or ilh*- 
gality in connection with the bill on the part of the 
person who negotiated the bill to him. and unle‘*s he has 
given value for it. Tiffs, which is provi<h*d bv s. 2i) of 

(O Section 29. An to what cotMtinite* » dt-fectire mlc, m;* 
p. 314. A forger’* title i* not defectire ; he hw no litio at alL tM» 
p. 349. 

(/) Section 38. 

(a) Section 148 ; Kjp parte Swan (I868X tt. 6 K»|. 344. 

(*) Section 38 (3). (0 Section 29 (3). 
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the Act ol is very old law. “ Whore money or 
notes are paid bonft fide, and upon a valuable considera- 
tion, they never shall be brought back by the true 
owner ; but where they come inalii fide into a j)erson’s 
hands they are in the nature of specific property ; and if 
their identity can b«‘ traced and ascortiiined, the party 
has a right to recover ” (/•). 

The defects of tith* specially mentioned in the Act, 
which afford an answer to an action on tin; bill by any 
party with notice of the detects are— fraud, duress 
[forc(' and fear], other unlawful mean>, illegal con- 
sideration, and negotiation in biasudi of faith, or under 
circumstances amounting to a fraud (/). 

Though actual notic(^ of these defects is, of coui’m*, 
sufticient to invalidate the title of a pei>on claiming to 
be a holder in due course, notice will be imj)nted to him 
if it cun be shown that h(‘ received information which 
cast upon him the duty of making further iiujuiries, and 
that he abstained from doing so because they might in jure 
his tith'. How’ev(*r, it is not (mough to show' that 
there was carelessness, negligence or Coolishm'ss in not 
suspecting that the bill was wrong, when tlu're w<*re 
circumstances that might hav(‘ led a man to suspect 
that. All these an* matters which tend to show that 
there was dishonesty in not doing it, but they do not, in 
themselves, make a defence to an action u})on a bill 
of exchange” (w). Negligence will not affect the title 
of the holder if his conduct is, in fact, honest (m). 

(k) Lord Mansfield, in Clarke v. Skee (1774), Cowp. 197, at 

p. 200. 

(0 Section 29 (2). Tbeae are not exhaustive ; “ force and fear ” ia 
a technical term of Scotch law, inserted because the Act applies to 
Scotland. 

(w) Section 90 ; Joae* t. Oardon (1877), 2 App. Cas., at p. 628, per 
Lord Blaokbubn ; mUr r. Race (1791), 1 Sm. L. 0. (llth ed.) 463. 
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“Valuable consideration” in connection with bills of 
exchange means any consideration necessary to siq)- 
port a simple contract fa) or an antecedent <lebt or 
liability (o) ; and where vabu* ha> at anv time b<‘en 
;j;iven fora bill, the holder for the tiim* is deemed 

to be a holder for value, a^ n'^anls the aceejitor, and 
all j)arti(*.s who becaim* such prior to tlu' time nnIicu 
value was govern ( /O* And a^^ tin* law (h)e‘. not incjuiri* 
into the adequacy of a consideration, taking a liill at a 
oonsid<'rable under\alue is not of it^ell "ufticii'ut to 
affect a holder’s title, though in the eircumstance*' ot any 
particular case it may be (‘vid(‘nce that he \\as not aetin;^ 
honestly {(j). 

Sotnetiines a bill is sij;ned by a p(‘rson drawc'r, 
acceptor, or indorser without coji'ideralion tor the pur- 
pose of l(‘ndine hi*« nann* to ^ome other p<*r‘on. flic 
person so sionino is an “ ae<*ommodation party t(» the 
bill, and i- in substane<* a •'Urety tor the perxm ae- 
commodated ; but a holder for \alm‘ may ‘•ne the 
accommodation party, althoti^di he knew him to lx* such 
when h(* took the bill(yj. Tin* want ot consideration, 
although a defence aouin^t a hohh r who has not, 
value, does not constitute a <h‘fect o| title sufhoinif to 
invalidate negotiation. 

It often becomes important to decide on whom lies 
the burden of proof of show in;: bona tide*' and the 
givin" of value ; the ordinary rule i^ this: when it is 
shown that the acceptance, issin*, or negotiation of the 
bill is affected with fraud, tlures", «)r ilh*gality, the 

(») Section 27. See ant 4 ', p. 16. If a cheque i« {Mint into a 
tm the footing that the amount may be at once drawn ••n, Uic bank it» a 
holder for value (AV purfr Ifirfulu^r (18S2), It* t b. I*, to*.*). 

((») See aa to the common law, ante, p, 20. 

(«) Section 27, , ^ 

(y) Jones T. Gordon (1877), 2 App. Ca». 616. (r) .Section 28. 
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holilor (unless he is the person to whom the bill was 
originally delivered (rr)) must prove that after the 
ttlle^^ed fraud, (dc., value has in good faith been given 
for the instrument («). Hut until sucdi def<*ct is shown, 
a holder is deeme<i to be a holder in due course (t). 

It has already been said that to constitute a “holder 
in due course,” he must have acquired the bill before 
it was overdue, for a bill which is negotiated after that 
date is taken subject to any defect of title aff(‘cting it 
at maturity, and henceforth noiu' can giv(^ a better title 
than they themselves have {it). A bill paysible on demand 
is overdue when it appears on the face of it to have 
been in circulation for an unreasonable timef.rj ; the 
maturity of other bills depends uj)on their date and 
wording (y). Payment before maturity will not dis- 
charge th(» bill, and if it is put in circulation afterwards 
such payment will be no answer to a holder in due 
course (^'). A bill known by the holder to have been 
dishonoured is treated as regards that holder as though 
it w(‘re an overdue bill (a). 

If the bill is lost before it is overdue, the drawer 
may be com[)elled to give another bill of the same tenor, 
at the re(piest of the person who was the holder ; the 
latter giving security against the claims of any person 
who may become possessed of the lost instrument {l^). 

(^rr) Tnlhdt v. f'liu [tJm 1 1 K* B. 854. 

(.») Section SO (2) ; and see Unit v, Fcathn utone (1858), 3 H. & N. 
284 ; Tatam v. Ha^hir (1883), 2.H Q. B. i>. 345. 

(0 Section 30. 

(w) Section 33 (2). 

{■r) Section 36 (3). This is not so in the case of promissory notes 
See //ott. p. .349. 

(y) See jmt, p. 831, 

(:) Burhid^e v. MaHner$ (1812), 3 Camp. 193. 

(rf) Section 36 (6). 

(5) Section 09. And the court may in any proceeding noon a bill 
order that the loss of it shall not be set np, prorided an inaemnity be 
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A case of some peculiarity arises when the hill is 
negotiated hack to a holder, who has previously signed 
it as a drawer or indor>er, e.*/., A. draws a hill in 
favour of (\ ; ('. indorses it to 1)., D. t(» E., and E. to 
A. In this case A. cannot enforce the hill against any 
intervening party, for th(‘y theins^dves ha\«' an (‘\aetly 
corresponding right against liim ("('c m*\t paragraph). 
He is said to he pnadiuhal from suing on flu* groiiml of 
“circuity of actfon '* ; hut he may reis^m* the hill (c). 
However, if, owing to tlie circnm*'tanc("', th(‘ holder 
would not hav(‘ he<m liahh* to the particular indorser 
whom he is suing, then hi^ own priwious signatuia* is 
no answer in the action. For instance. A. hought gtM>ds 
of B., and (\ was to he surety tor the price ; Ih drew 
hills on A., indorsed them to who reindorsed them 
to B., and it was deci<lcd that as in this <‘aH* there wa** 
a sitiite of facts negativing the intention ol reserving in 
a right of action against B.. “circuity ot action 
would not ^avail us a defcnta* in an action hy B. against 
C. (d). 

of Parties other than the Haider. Ka(*h ol 
the indorsers of the hill is lialde to the ladder, and to 
any suhsequent indorser who pay" tlic hill at matuntv. 
Correlatively each party who ha" put hi" name to the 
hill may claim agaiii'^t any who prc^ioU"ly have "igned 
it, whether hy way of acceptanci*, diawiiig, or indor"c« 
ment ; e.//.,the drawer may fall hiwk on the acccjUor tor 
compensation ; the Hrst indorser has hi" remedy against 
the acceptor and the drawer, and so forth. Any party 

given against the claims of any oiher person upon the inatmoicDt 
(a. 70). 

(<•) Section 37. 

(<l) Wilkitimn ,)!’ Co. v. Vnwin (1881), 7 Q. B. D. 63t,, 
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but the acceptor may sign the bill mtm recou7'.% i.e.^ 
may put his name on the bill, expressly and on th'e 
instrument itself, disclaiming any personal liability, 
and any party taking after this is bound by tbe dis- 
claimer (e). 

It will be s(‘en from the above that a bill with s(weral 
names attached is a form of contract of suretyship (/) ; 
the acceptor being tbe principal d(d)tor, the otlu‘r parties 
being sureties with regard to him, but generally not in 
regard to each other (v) ; but they have no right of con- 
tribution inter .vc. The indorser who pays a holder is 
entitled, as a surety who ])ays tlu* creditor would b(‘, to 
any securities held by tlu' hold(*r in r(‘>pect of th(^ 
bill (A). So if the holder agre(‘s to give time to the 
acceptor after maturity, the imlor>ers who tlo not assent 
are discharged (/). If the bill has been accepte<l for the 
accommodation of the drawer, the ac<a‘j)tor is liulde to 
the holder, but he has a right of indemnity against 
the drawer, and the rights of a sundy in .connection 
therewith (A). 

lii</lit to Notice of Dishonour. -When a bill has been 
dishonoured either by non-acce[)tance or by non-pay- 
ment f/), there is, in the former cas(', an immediate 
right of recourse against the drawer and indorsers, and 

Section 1(5. 

(/) Sec Jones v. Jinnidhurst (1850), 9 C. B. 173, 

(j/) Macdonald r. Whitjield (1883), 8 App. Cw. 733, 744. 

(/<) Duncan, Fox (J* Co. v. North and South Wales Dank (1881), 
6 App. Cas. 1. 

(i) Tindal t. Brown (1786), 1 T, R. 167. See under “SUWSTY- 
8H1P,” post, p. 452. 

(*) Bechervaise v, Lewis (1872), L. R. 7 C. P., at p. 377 ; aate^ 
p. 315. 

(/) As to payment, see post, p. 330. 
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in the latter ajjainst the acceptor, the drawer, and the 
snccessive indorsers ; luit these have, in ;j;enernl, a ri^^ht 
to notice of dishonour, and tlioM* who retadve no notice 
when such is requisite are freed from liability. The 
acce[)tor is not entitled to notice of dishonour ( /a ). 

The notice must he ^iven within a n'asonahle time 
after dislionour, and, in the ahsenc(‘ of spe(‘ial circuiri- 
sl{inc(‘s, these rules a})ply : 

7Vajc. - (i) Where the parties, who arc to ^^ive and 
receive notice re‘«pectively, n^side in th«* saim* place, it 
should he sent in such tinn* as reach the )>erson to 
whom it is sent on the day after dishonour ; (ii) where 
tln‘y live in diffenmt places, it should lie sent on 
the day after dishonour, or if tluna* he no post at a 
convenient hour on that day, then hy the m*xt }>ost 
thereafter (/<). If the hill when dishonoured is in the 
hands of an aoent, h<r has a similar time allo\sed him 
wherein to communicate with his priiudpal, and then 
the principal in turn has a similar allowaiuie ; the ae<‘nt 
imi^% hoN\(‘ver, ^ive notice direct to the parties in- 
terested (oj ; and each p(*rson wim receives notice has a 
similar time alter re<*eipt of notice wherein to commu- 
nicate with prior ])arties(yO. Delay in ^ivin;( notice 
of dishonour is excused if it is caused hy (lirciimstanceH 
beyond the control of the party ^ivin*^ notice, and is not 
imputable to his negligence (y). 

To and liy Whom to he (Uven. — (1) It should Ixj 
given hy the holder, or by an imlorser who is himseli 

(»m) Section 52 (3). 

(«) Section 49 (12). When the letter in tlu!) »iddre«ted and jxmUsd, 
mlMeqaent miscarriage will not affect the pariy‘« rights (s. 49 (15)). 

(tf) SecUon 49 (1.3). 

(/>) Section 49 (14). 


(^) Section 50 (I). 
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liable on the bill, or by an agent, acting on behalf of 
either (r) ; ( 2 ) it must be given to the person entitled 
to it, or to his agent in that behalf(cv), or (if the drawer 
or indorser entitled to notice is dead, and the holder 
knows it) to his personal repr(‘sentative, if there be one, 
and he can bo found with reasonable diligence (/) ; or 
(if h(‘ is bankrupt) either to the party hitnself or to his 
truste(‘ in bankruptcy (»/) ; wh(‘re thore are two or more 
drawers or indorsers, not being partners, notice must 
be given to each, unless one of tliem has authority to 
receive notice for th(» others (./•). 

No particular form is re(|uired ; writing, personal 
communication, or partly one and partly the other, will 
suffice, provided that the identity of the bill and its dis- 
honour by non-acceptance or non-payment is sufficiently 
indicat('d ; so aNo will return of the dishonoured bill 
to the drawer or indorser (//). When given by the 
holder it enures for the benefit of all subsequent holders, 
and of all prior indorsers who have* a right against 
the party to whom it has Ih'Oii given ; and noti(!e given 
by an indorser enures for the benefit of the holder and 
all indorsers subscfpient to the party who has received 
notice (c). 

Notice is required in the generality of cases, and that 
this should be so is clearly equitable. A man may have 
iudorsevl a bill away, value .£!()(), due on September 3rd ; 
if ho hears nothing about it by, sjiy, September 12th, 
his remedies against parties liable to him might bt'come 

(r) Section 49 (I), (2). 

(<) Section 49 (S). («) Section 49 (10). 

(0 Section 49 (9). (jr) Section 49 (11). 

(y) Section 49 (5) — (7). For exampleit of notices held sufficient, see 
Chilmers on Bills of Exchnnge (7th ed.), pp. 172—174. 

(:) Section 49 (3), (4). 
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less valuable or Ik* lo^f by hi*, lieiu^ unai)le to enforce 
them promptly. If afterwards he is asked to \ki\\ 
great hardship might be iiifli<*ted upon him ; h(‘iic(‘ the 
necessity of notice of dishonour. But in flu* following 
cases either this would not apply, or el.se -a greater 
hardsiiip w'ould In* inflicteil on tin* holder by reqiiii’ing 
him to giv(* notice. 

Thus, an omissicm to give* notice of dishonour will not 
operate as a discharge (a) when* the hill is disliououn*d 
by non-acceptance, and notice of dishonour is not given, 
the rights of a holder in dm* course suhs(‘(juenl to the 
omission will not be j»rejudiced, and (h) where due 
notice ol' dishonour is given oti non-acceptance, and no 
acceptance i> in the meantime given, notict* of subse- 
quent dishonour by non-paym<*ut is unnecessary (n). 

N<jtice of dishonour is <lispensed with in the follow- 
ing cases (I/) : 

(a) Whcia* reas(tnahle diligcnc<* is u.scd, but notice is 

impossible, or do«*s not reach the per, sott .sought 
to be charged ; 

(b) \\ hen* notice is \vaiv(*d by the j>arty entitled to 

it ; 

(c) As regards the drawer when -(i) drawer and 

drawee are the same person ; (ii) where the 
drawee is a fictitious person or a persorj having 
no capacity to contract : (iii) wln*re the drawer 
is the person to whom the bill is prc.sented for 
payment ; (iv) where the dravv<*<? or ace<‘ptor 
is as hetween himself and the drawa*r under 
no ohligation to accept or jjhv the hill (e) ; 

(rt) Section 48. (A) Section .'jO (2), 

(c) For instance, where a tianker baa no funds to meet a cheque, or 
the bill was accepted for the accommodation of the drawer. 


M.L. 


y 
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(v) \vh(*r(‘ the drawer huis countermanded 
pnyment ; 

(d) As n'^ards the hulorscr- (i) where the bill was 
:iei e|)ted or iiiad(‘ for his accommodation ; 

(ii) where the indor'^er is the [)erson to 
whom the hill is jU'esented lor jjayment : 

(iii) where th(‘ drawee* i** a lictitioiis j)erson 
or a ]M‘rson not lia\in^ capacity to contract, 
to the* knowled;^** of the* indors(‘r at the* time* 
of imlorsement. 

In a well-ktiown eax* (e/), the im*anino of the word 
“ lietilioiis’' was eonsi(h‘red, and thou^ih the de'cision 
was upon a ditferejit s(‘(*tion of the Act, tlui interpreta- 
tion ^iven would doubtless apply to the* word as used 
in this section. The fa«*ts \\(*re these* : ('. IN'tridi (V), 
was an ae*tual linn earryin;^ em l)Usine“'S at (\)nstanti- 
ne)ple*, anel Vue*ina, :) fe»re*i(;n e*orre*'»pe)nele*nt of Me'ssi's. 
V^ieliane) e)f liemelon, was in the* habit e)f elrawin^ bills 
e)n Messrs. Va^liano te) the* oreh'r eef IN'tridi A i\). A 
ele'rk in the emple)yment e)f Me*ssrs. Va^iliano forge*d 
bills, putting in hitnself the nam(*s e)f Petridi A ('o., as 
payees, and Vucina a** elrawe*!* ; to th(*sej he jeroe'ured 
genuine! acc<‘ptance*s of his Hrm ; he* then forged the 
inelorsement of IVtrieli A < o.. making it an ineiorse- 
ment to a non-existing person, “ Maratis,” anel then 
te)ok the* bills to the bank, anel re'ceiv(*el payment ot‘ 
the'in across the* counter. f)n the eliscovery of the 
forgeries, the question arose. Who was to bear the loss? 
and for the hank it was urged that the hills, being 
payable* to the oreler of a Hetitious person, were to be 
treated as payable to hearer (<?) ; the case turned, 

(et) Bank 0 / England r. VaijIi/iHo, [1891] A. C. 107. 

(f) Section 7 (3). 
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therefore, to a large (‘xtiait on the meaning of 
“ tictitious " a!i the. word i" u*ie<l in tli(‘ Bills of 
Exchange Act, 18^2. The cimtention was that 
“ fictitiou" ” meant “lietitiou> with r("'j>e(*t to the 
occasion.*' and that the men* placing <»f a name which 
w:i*i actually home liy M)mel)ody wouhl ?iol jirevent 
tliat name from being, in thi< venx*, tictiiioin. It was 
d(‘cided hv ( 'hahlks, d. { f), and hv tlu* (\mrt of 
Apj)eal, Eshkil M.U., diss. (if), that I’elridi (V). were 
not tictitiou'i ; the llou*;(* of Lor'ls, hos\ev('r. liy a 
majority caim* to a different eonclmion, and Mipj»orted 
the view of Lord pjSliEU (/t) ; and Lord Hkuschkll 
said : “ I have !irriv<*d at the conchnion that, \\henev»*r 
the naiiK* iiiM-rted as that of tin* payee i-* m) in''(*rt(‘d hy 
way of prt'tence nn*rely, wltliout any inl(‘iition that 
payment ««hall only he made in conformity ther<‘\^ith, 
the paye<‘ is a fictitious p(‘rson within the m<‘aning of 
th(‘ statute, wliether tin* nann* he that of an (‘xisling 
per-'cn, <n* of orn* who has no e\istenc<*, ajid that the 
hill may, *in each case, in* tn*ated hy a lawfid hold(‘r as 
payalde to hearer."’ So a cheipie drawn to the ord(*r 
of a lictitioin or non-(*xisting person may he tn'atcd as 
payable to l)earer, although the drawer helievi's and 
inteinL tin* cln*cpie to In* pavahh* to a real )»er''on (/). 

Jh)th the ahovc-inentioin'd ca-'Cs wen* distinguisln*d 
by Wakuington, *)„ in Vinden V. lluidiesik). In that 
case the jdaintifT*' clerk filled up ch<*quc'' jjayahle to 
the order of certain customers with the name** of the 

(/; 22 Q. B. 1). 103. 0/) 23 U- B. I). 248. 

(A) [1891] A. ('. 107, at p. 153. 

(./) (JlutUm V, Atfrnboroiujh, [1897] A. 9^*. 

(i) [1905] I K. B. 79./. Sec alw/ Sorth and St<vth Walci Hank v. 
Macbeth , [ 1 90S ] A . C. 1 37. 
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custoinorh and sums of inonoy which wore not in fact 
owin^r to them. Tlu* clerk obtained the |ilaintitl'*s 
signature a> drawer, for;4ed tin* indor'oenn'nts and 
nooofciated tin* cheques to the df'fendant, who took 
tliein in ;(ood faith and for value. It was lu'ld that the 
pay(*(‘s w(‘re not “fictitious,” because tin* di-awer bt*- 
lieved when sio;nin^ the cheques that he owed the miimn 
mentioned to tin* peiNons who^c* nam(*s appearc'd on tin* 
cluMjues. lia/ili of I'huilaml v. Viinlidun ^\as di"- 
tin;i;uis}ied on tin* ground that th(‘r(* bein*,^ no drawer 
in tact in that ca^c*, the use of a name as [):iye(* v\as 
a m(M‘(^ fiction. 

Protest . — In tin* case of an inland bill, protest, 
though som(*tini(*s usi'ful, is optiomd, save where 
acc<‘ptance or payment for honour is desired (I). Ibit 
in the case of a for(*i;jjn bill (m), app(‘arine on tin* laee 
of it to he such, tin* draw(*r and indorsers are dis- 
char^n*d if, in the event of non-acceptanc«*, the bill is 
not [)rotest{>d : and prote.st is neces>ary also, if a 
fon*i^m bill which was not dishonoured by non-acc(*pt* 
anoe is dishonoured by non-paym(*nt (n). Protest 
nuiy be excusc'd under circumstances similar to those 
mentioned above in the cas(* of notice of dishonour (e). 

Form of J*rotest , — A protest must contain a copy of 
the bill, must be signed by the notary making it. and 
must sp(‘cify the person at whose ri'quest the bill is 
protested ; the place and date of protest ; the cause or 
reason for protesting the bill : the demand made and 
the answer given, if any, or the fact that the drawee 


(0 Section nl ^1). 
(«/) Pott , }). 33S, 


(«) Section 61 (2). 
(«) Section 51 (9). 
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or acceptor cannot lu* found ( />). Th(‘ jirote^i inu>t he 
stamped (y). If the servic**" of a notary cannot Ih‘ 
obtained, iiny hoii>eholder or '«nh'>tantial re>iident of the 
place may, in the prcnuice ol‘ two witnesses, ei>e a 
certificate, signed l)y them, att(*stin;; tlu' dishonour of 
the hill, and the certificate will in all respects operate 
as a formal prote4 ( r). 

7Vme for Protest, — The hill should h<* prot(‘sled on 
the day of ili>honour, hut if noted on that day, it may 
he prot(>ste(l afterwards as of that day (*•) ; delay is 
(*xcu'»(h 1 if cau'^ed hy circumstances heyond the control 
of th(‘ holder, not imjmtahle to his default, misconduct, 
or ueoli;»ence {t). 

Phv'e of Protest. — A hill must he proU'stful at tin* 
place wlien* it i> dishonoured, save that (i) when a hill 
is pres<M)t('d throu;;h and returned dislionoured throu^jh 
the post, it mav h(* protest(Ml at the place to which it is 
returned, and (ii) if the hill is drawn payahle at som(‘ 
plac(? of business or rcsi<lence other than that of the 
drawee, !ind is dishonoured hy non-acceptanc(*, it must 
he protested at the place where it is expressed to he 
payable (cj. 

LidhiUt// ojf the Aecejftor.- Tho drawee is not obliged 
to accejU the hill, and in the event of refusal is under 

{]i) Sfctioii .'jI (7), If the bill i« lost or dentiovetl or is wrongfully 
(letaiued from the pei>on entitled to hold it. prot»>*t nmy he made on a 
copy or written [larticularx thereof (a. .’ll (S) ). 

(jg) Stamp Act, 1891 (64 & 66 Viet. c. 39). is. 90 and Sthwl. 1. 

(r) Section 94. A upecial form is giren in the Schedule to the 
Act. 

(j<) Section 61 (4); s. 93. “Noting” i« the minute made by the 
notary on whicn the tormal notarial certificate— the proteat— is bwed. 
See Chalmers on liilN of Exchange (7th ed.), p. IHs. 

(f) Section ol (9). (it) Section 51 (G). 
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no liuhilify on it (./•). If ho does acco[>t, ho onoji^es to 
pay aooordin^ to the tenor of his acoej»tanc(; (//), and 
this wlietlior or not ho has received eonsidonition. By 
a(X!optin^r ho admits to a holder in duo course the exist- 
ence of tli(‘ drawer, his signature', and hi^ capacity, 
and authority to draw, and if the hill \> j)ayah]e to tlio 
draw(‘r’s order his tlion capacity to indor'^e ; I'urtlier, 
if the hill is payable to the order of a third person, ho 
admits the oxist(‘nc(‘ of the pay(“e, and hi^ then capacity 
to indorse ; hut tluso admission^ do nol include tlie 
^^enninoiK'Ss or validity of tlu' indorsein<‘nt«« ( :). If ho 
has ^nv(m his ac(*(‘ptance for honour, •* a7/^>/v'/ prot(‘st,” 
th(‘ liahilily is not ahsoluto, hut accrue" only if the 
draw(‘(' d(K‘s not pay, ami then only when tlu' hill has 
boon tluly [)rosonted for payment and di"honour(‘d, and 
has h(M‘n aeain protested (the prot(‘"t on non-accept- 
anc(^ heino of itself insutheient), and of thest' facts he 
is ontith'd to notice («). His iial)ility, when it attaches, 
is to the holder, and to all parties suhsoqiu'nt to the 
party for w'hoso honour the hill was accoj)f«Ml (A). 

IJahilitij of the Dnurer. — Ho must pay the hill if it 
is dishonounnl by non-aocoptance or by non-payment 
on the })art of the drawee if dm* notice of dishonour ho 
^iven (e). It has boon pointed out that “a hill drawn 
upon a third party in discharge of a present debt may 
in truth he reoardod as an offer by the draw'or that, if 
the payee will give time for payment, he will give an 
order on his debtor (the acceptor) to pav a given sum 
at a given time and place. The payee agrees to take 


(jr) 2i$ection 63 (1). 

(y) Section 64 (1). 

(z) Section 64 ^2). 


(а) Section 06 (1). 

(б) Section 66 (2). 
(c) Section 65 (1). 
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this order, and to the time re«piired, with a nrovi>o 
that if the acceptor do not accept, and pay tin* hill, 
and he, tlu; )»aye(‘ (or the holder of th(‘ hill), oivo 
notice to the drawer of that default. tlu‘’,(lrawer shall 
pay him the amount sp(riruMl in tlu* hill, with lawful 
int(‘re'<t ” tie may not den\ to a holder in due 

course the existence of th<‘ pave**, and his then capacity 
to indorse (c). 

JJalullfif of the Indorser. il(‘ en<ia;:es, if llu* hill is 
duly presented and dishonounal, to comp(‘nsat(* tiu' 
hold<‘r or any ^uh^equent indorser, provided he has the 
r<‘(juisite notice of dishonour (/’). ll(‘ mu'-! Ix' talv(‘n to 
a<lmit to a holder in dm* cours(' the ;ienuin(‘ne'‘S ol the* 
si^^natiires of the <lraw(‘r and of tlu* pl•(‘\iou^ indors(*rs ; 
and h(' may not deny to a suhH(‘<juent indors(‘(‘ the 
validity of the hill, and that lu* had a ^ood title to it at 
the time of indorsement ( /’). 

A j)erson who si^ns a hill (dherwise than as a drawer 
or acc(‘ptor, ther<‘hy incurs the liability of an imlorsi'r 
to a holder in due course (</). Ihit such aji indors(‘r 
mav not he liable to the drawer. Thus, xslK'n* the 
plaintiffs drew a hill on A. to their o\mi order irillnnit 
imior.unij it, and A. returne<l it acc.ej>t<‘d and hacked 
hv the defendant to ^^uarantee payment, the plaint itfs 
could not recover on the hill against the def«udant. 
When the plaintiffs receiv'd the hill, it was not '‘com- 
plete and regular on the face of it,” as it lack(*d their 
own indors(*ment, and so they were not holders in due 


{ft) liroora’ti Common Law (tUh c<l ). p. 
(^') Section 55 (1). 

(/) Section 55 (2 ). 

(j) Section 5t>. 
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courso, aiul hy the law merchant a drawer is liable to 
an in(lorN(‘r, and not an indorser to a drawer (h). 

But if a l)ill is accepted and indors(‘d in blank in 
pursuance of an agreement by tin* indorser to become 
surety for its payment, and is then banded to the 
p(*rson i?i whose favour it was .signed, lie may till in 
bis name as drawer and indorse it, treating tlie bill as 
Iniving been indorsed by him to the indorsing surety 
and then reindors(‘d to himself for value (/). 

As has been stated jTl)ove. each indorser may be 
c(dled on to pay, by way of indemnity, the whole 
amount (unless be protected biin.'^elf against this by 
the form of bis indors(*nient) paid on the bill by a 
sub, sequent indoi>er, and tin.* lialnlities of indorsei's niter 
.s‘c will ordinarily be* d(*t(*rmined according to this rule. 
But any special circuinstanc<*.s may be consid(>red. in 
order to ascertain the trin* n'lations of the parties. 
Thus, when A., B., and (b, <lirectors of a company, 
mutually agre(*il with each otb(*r to become sqnUies to 
a bank for a certain debt of tin* com})any, and in 
pursuance’ of that agreement indorsed three* promissory 
notes of the company, it was decid(*d that the first of 
the tbn'O indorsers need not imb'mnify tin* others, but 
that each was liable in a }»roportionate amount (k). 
The rule is that indorsements are presumed to have 
been made in the order in which they appear on the 

bill(0. 


(A) Ji'nkim v. Coinnher, [ISDS] 2 Q. H. 16S ; .Sfrele v. McKinhty 
(1S8U), ') App. Cas. rr.4. 

(<) Ghnie v. Itrvrc Smith. [11)07] I K. B. 5o7 ; affirmed, [1008] 
1 K. B. 203. 

ih) Macdonald v. WhitMd (18S;)), S App. Caa. 7.3.3, 744. 

(t) Noc'tion 32 (5). 
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E.eti'tit Of' tlh‘ L'uiloliti/ on a J^lshonoumi Eill. — This 
in tli<* of' a hill (lisIinnuurtMl in the British 
[^h‘s and oin' di^honourtMl abroad. Th<‘ incaMiro of 
dania;((*s on a hill dishoiunirod at honi<» is (i) Tho 
amount ot tin* hill ; add<al to (ii) int(‘rost IVom tho 
date of maturitv, or if tho hill |»ayahle on (hunand, 
of })res<‘ntm(‘nt for j)aynu‘nt ; a«lded to (iii) tlu* <‘X}Kms<*s 
of notion;, .-ind of anv ne(M‘Hsarv j)rotest ( ). On a 
hill di^hononroll abroad th(‘ m(‘aMire is(/>) th(‘ amount 
of the r(‘"exc*lian^(‘ with int(‘r(->t till tlu* time of pay- 
ment (o), the >utn for wliieh a hill at >i;4ht would 
have to he drawn at the time and jdace of dishonour, 
to r(‘aliM‘ at that plaec* the amount of the dishonoured 
hill and the (‘Xpen^es eoH'-eipumt on its di'^honour, 
re^jard hoine had to th<‘ rate of exelianno on the day 
in (pK'stion Ix'lwemi the plae(' of di-honour and tin* 
plac‘<‘ where the party liable atnl son;j;ht to Ite ehar;^ed 
resides ( />). It has h(‘en <leei«led that nolwithstandin;^ 
the Jihovci, if a hill drawn ahroa<l is dishonoiinal 
at home and the drawer i- by foreign law imd»‘r a 
liability to th(‘ hobhu* to pay re-(‘\ehunp‘, he may, if 
tlie hill is duly j>rolested, reeoNor such re-exehan;(e from 
the acceptor (y). 

If justice requires it, tin* inten-st may he withhelil 
whether the hill he an iidand or a fori*inn hill (>•). 

(h<) Section .>7 (1). .Set* (infr. p, 324. 

(//) The holder has no option to sue tor the liaiiia^eK provided for 
the case of a dishonour at home (i/c (\>miucinal Jianh i>J South 
Auitraha (LS'<7), 3*5 Ch. J). 522). 

(o') Section 57 (2). . «» 

(/>) See Chalmeis on Itilln of Kxcharif(e (7th cd.), |>. -M2. 

(j) In rt‘ O'illiJijur, A> p;ntr llobattM (lKS7j, is li. 1). 28(5, 

(r) Section 57 (H). 
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Discharge of the Bill. 

Tlio ;,^roun(ls of disohar^o an* thosi* : ])ayineiit by 
th(‘ acooptor (or soinotiiiK*" by others), waiver, cancel- 
lation, merger, alteration. In addition c(*rtain parties 
may be discharged bv want of notice ol‘ di>bonour or 
by omission to duly pro^ent the bill. 

Pdi/nif'tit . — In order to operate as a di'^char^fe, this 
must b(' made by the pro|)er p('rson and in due course. 
Payment by or on behalf of the ace<‘ptor at or after 
maturity will alwa\^ operat(‘ a> a discharge if made 
bona tid(' to tin* holder without notic(* of any d(‘feet in 
his tith'tO; [»ayment by tin* drawer or iinloiN('r does 
not discharge the bill ; save that an accommodation bill 
is discharg(*d if paid by the party accommodated (u). 

Payment mu>t be mach* to tin* party ('utith'd, and 
it is on this account that the {>:iyee must la* in tin* first 
instance a person nann*d or indicat<*d with reasonable 
certiiinty, though a bill may la* made payabh‘*to several 
paye(‘^ jointly, or alt(*ruativ(*ly to one of tln*m, or to 
the holder of an office for the time being (,r), and it 
may be made [tayable to bearer. If a fictitious (//) or 
non-existing person is named as payee the bill mav 
be treated as payable to bearer (:). Prima facie the 
holder is entitled to payment. 

When a bill to order on demand, drawn on a banker, 
is j)r(*sented for payment to that banker, he should pay 
the bill, and if he does so in good faith and in the 

(/) Section 69. 

(m) Section 69 (2). (St. (j*) Section 7. 

(jf) See VaglUino liroif. v. Bunk of England^ ante, p. ,322. 

(r) Section 7 (3). 
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ordinury course oi’ lui'.inc-s, though tlio indorsioucnt 
i> for^(‘(l or ^\itllo^t autliorily, li(‘ is held 

harndoss {a). 

TIu' iiinount j»aid must Im* tin* correct amount, which, 
tlu'rctore, must he a sum certain (A). The hill is 
jiayalih* at maturity. It i*. pa\alde on deman 1, if it, is 
so «‘\pre^sed, or it' no tim<‘ lor paynnmt is named, or it’ 
it i"* stattnl to h(‘ {)ayal)l<* at '•i;j,iil or on pn'seiilalion ; 
also if it is a<*cejit(Ml or imhn-sed \\h< n u\erdue, it is, as 
re;xm’ds "iich acceptor or indorser, d<‘cmed to li(‘ ])ayahle 
on demand (e). If it i-* pavahh* at a lixed period after 
dat<‘ or 'ieht or on or alter a lixed peimxl after any 
speeili('(l (>\(‘nt wiiieh is certain to happen, tin* dtile is 
determined aeconlin;; to the tenor (d). 

A l)ill on demand i^ payal»le on the d.iy of deman<l, 
hut in otln'i* cases the time of pa\meni is deiermiiu'd 
as follows; The dav of paunent is included, and tlie 
day from wliich th<‘ time is to heein to rmi is 
exclmh'd fe) ; in addition to this, three days of niame 
are allowed, and on tin* last of thev th(‘ hill mast he 
j»aid ( /’ ). The whole day i'* availahle for payment, 
/.e., in eeneral the whol<‘ of the husiness lanirs of the 

(ij) Section (JO. 

(^i) ]t, Jtol. (/ ) Sedion lo. 

(rf) Sectitm 11. It must be obsenol, however, t hut a hill |iiiviti)Ie 
on u contiiiKiMU'y if< Imd ; an«t »ee ^ I'J. hs rejfiinls tilling up the date 
wljen the instrument 1ms l*ecii issued undnt*^!. 

(r) Sectipn 14 (2). 

(^/) Section 14. In thi'» section will Ih’ found provisions f*)r tlie 
ca.se when the last day «»t grace falU on a Siin<lay or a Iwnk Indiday— 
vix,,(a) if the last day of grace falls on a Sunday, Christmas l)ay,GrHid 
Friday, or a day ap|x)iDted by Hoyal proclamation as u public fast (»r 
thankogiving, the bill is due and payable on the preceding business 
day ; but (b) if the last day of grace is a Iwnk holiday other than the 
above, or if the last day of grace is a Sunday and the sef.*ond dav of 
grace a bank hididay, the bill is due and payable on the succeeding 
bnsiness <lay. 
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<l;iy (p). Payment may be made i)efore it is due, but 
it will not then operate as a dischar^o^ (‘xcept between 
the parties to the payment, and will he no answer to 
a holder in due course (A) 

When a bill is paid the lioldm* may he ('oftip(‘Il('d to 
deliv(>r it U{) to the party paying it (/). 

I ^ resentment for Paiftnent i-^ a necessity (<‘xcept in the 
eases numtioned below), and witliout it there i> no right 
to entorce payiiKOit against the drawer and indorsers 
of the hill (A), hut if the hill Ik* accepted generally 
no prcNentment is recpiired to la'inh'r the acceptor 
liable (/). 

The time of pres(*ntment is determined as follows : 
if th(* hill is payable on demand it must (to adect the 
drawer) he present<*d within a rc'asonahh* time aft«‘r its 
issue, iiud (to urtect an imbu-ser) within a reasonabh* 
time after its indorsement; if payal)le otherwise, then 
it must i)e presented on the day on which tlie bill fulls 
due (/a). l.)eiay cau'ied by circumsbiuces beyond the 
centred of the holder is excused if not imputabh* to his 
default, misconduct or negligence (a). 

The place of presentment is determined hy the Utiiis 
of the accej)tance. If accepted payable at a particular 
place, pr(*sentnient must la* made at the place named ; 
if tin* acceptor's address is on the bill, this (if no other 
}»lace is specified) will demonstrate the proper place ; 
if no place is specified and no address given, it should 

(,.7) Kenntdy v. Thomas, [1894] 2 Q. B. liAK 

(A) Section 59 (2). (I*) Section 45. 

{i) Section 52 (4). (0 Section 52 (I). 

{in) Section 45. The acceptor cannot always dcniand the exact 
carrying out of thi-* duty. See s. 52 (2). 

(.») Section 4G (1). 
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pro>onte<l to tlu* acceptor at hi^ place of ljusiness it' 
known, and if not at his ordinary residence ; otherwise 
it may he pre'iented to the acet^ptor at his last-known 
place of hii'^ine^s or residenct‘. or tt) himself wherever 
he may 1)(‘ found(m). Th<‘ proentno'iit must lu* made 
hy the liolder or h\ '•ome p<*r''on anthori.''ed to receive 
]»ayme!it on hi^^ hehalf at a rea^onahle hour on a husine>'^ 
day. It must la* ma«le to the p(‘r>'on de*'ijj[nateil l>y the 
liill a^ payer or to M»m(* per^m authorised by him to pay 
or to refuse payment, if such can Im* found. If th(‘re ar(‘ 
several desi(rri;ited paviU's mid no jdact* of ]>ayment is 
spt'eified, then to all of them, unh‘ss tlu'V are partners. 
If the drawi'r or acceptor is dead. pres«*ntmenl must he 
m:ul(‘, if possihh*. to his ])er<onul representative. A;iree- 
ment or iisa^e may authorise prc'sentment through the 
post othc(' (e). 

Delay in making presentment is <‘\eused hy eircum- 
stanca's beyond tin* control of the holder and not 
imputable to his default, miscomlucl or ne^rli;r(‘nc(*. 
Bresentmeut will la* dispensed with (i) where aft(*r tlu* 
exercise of reasonable dili^ience. it cannot be eti'ect(‘d : 
(ii ) where thedraw(‘e is a fictitious p(‘rson (j>) ; (iiij as 
regards the drawer, where the drawee or acceptor i.s not 
bound, as between himself and the drawer, to accept or 
jtuy the bill, and the drawer has no reason to believe* 
that the bill would be }»aid if presented (y) ; (ivj us 
regards an indorser, where the lull was accejited or 
made for the accommodation of that indorser, and he has 
no reason to expKJt that the hill would lx* paid if pre- 
sented ; (v) if it is waived, expressly or by implication (/). 

(<») .Section io. {}>) See aHfi% p. 322. 

(jf) K/f.. if a«i l>etMrccu them it i4 an aecommodation bill. 

(r) Section 46. 
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Tho h()l(l<‘r must., on prosontmoiit, exhibit tlio bill to 
tlid juuson Iroin whom payment is demanded (.?). 

PiUftneiit for IfonoKr.—ll a bill is not paid at 
maturity it laa’ojues dishonounal by non-payment, and 
the holdor innmaliatcdy a(•(|uil•e^ hi'i eonscapumt ri^ht< 
a^^ain^t tin* [»arti('s. If it has becri prote.^tod tor non- 
payna-nt, any per.^on may int(‘rven«‘ and ])av it tor tho 
honour of any party liabh* th<‘n‘on or for wliox* account 
the bill is drawn (/) ; the intervention is tluai called 
“ [)iiyin('nt for honour," and the payt*r step.s into the 
place of the holder, to the extent of his rights jiejiinst 
the (h'faulter and thon* who were liabh* to him ; parties 
subs(‘()uent to th(‘ party for whose honour tlu* bill is 
paid are di^ehar^^ed (/f) ; thi'. ’'payuH'nt for honour 
.s'ayo’o protest" must Im‘ att(".tr'd by a notarial act of 
honour, which may b(‘ appended to llu' prott'st (.r). 

Tlio Amoinif i" ;>(>nerally the amount due, 

with interest, if a^ireed. liiterest runs from the date 
of the hill, or (if it be undat«*d) from date* of is^ue, 
unh'ss tlu' bill otherwise provides ( //) ; a partial accep- 
tance makes th(‘ acceptor liabh* only to the amount for 
which lu' ha*' accepted. When the drawer pays off a 
certain part of th(‘ amount, is the accejitor freed /o-o 
tanto or can he b<‘ sued for the whole, the holder beino 
then liable to the drawer for the excess recovered ? In 
an action by a holder against the accc'ptor, payment bv 
the draw'or or an indorser of any part is no answer [z)^ 

(j») Section 52 (4). 

{t) Section 68 (1). (j) Section 68 (3). 

(h) Section 68 (6>. (y) Section 9 (3). 

(*) Section 69 (2); Jonet v. ItrMdhurgt (1860), 9 C. B. 173, 

183 . 
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unlejis the hill is an acooninio<latiun bill, ^iv(ni for th<‘ 
acconiinoilation of the ilrawer (</). 

-To const it uf(‘ this a (lischar^f(‘ of th(‘ bill 
the holder must absolutely and unconditionally renounci' 
his rieht< a;fainst th<‘ acc<‘|>tor ; and he innst do so in 
writin^j:, unless j{h> Idii is de]iv<Ted up to tin* accc'ptor. 
It th(‘ bill is allowiMl to nnnain in circulation, renuncia- 
tion is no ibdenceas a^eiinst a bobber in dn(‘ conrs(‘ who 
has re(‘(‘ived no noliet* of the wai\»*r (A). At common 
law accord without satistaelion docs not operate to 
disehar;^<‘ a party from liability, unless a releast' under 
seal is ;ii\('n : the law merchant ditl not adopt this 
principle and pt'rmittt'd the holder of a bill to disehareo 
the aecej)tor witht)Uf consiib'iation ; and, subject to thi‘ 
conditions above menliont'd, the Act has recoonistal the 
peculiar rule of the law mt*rchant. 

('(durlldttoft (<-). ( ’anct'llation di'char;,tes the p(*rson 

whose name is eaneelled, and also all iiulorsers who 
would hiW(‘ a ri;ihl of recourse a;j[ainst him, unb*ss 
(1) the canct'llation was not intentional; or (2) was 
made witlmut tin* hobJt'r’s consent : or (d) was made 
by mistake ; tie* burden of prt>\ine that the cancellation 
took place un<b*r these conditions is on tlie party 
seekine to supjjort the bill. If the bill as a whole is 
rims cancelled, all ];arti«‘s are disehar^^ed. 

Altenitlon (d ). — Material alteration of the bill or 
acceptanc(‘ without the assent of all j»!irtb*s liable, 
avoids the bill, except as against a party who has made, 

(fl) LaznrMM v. Ciwie (1842), 3 Q. B. 45‘» ; Covlt v, Uutvr (1863), 
32 L. .1. C. V. 121 («. 59 (3) ). 

(b) Section 62. 

(r) Section 63. (d) Section 64. 
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uiithorisod, or as^eiitod to the alteration and except as 
a;j;ainst sn})se»jiient indorsers. If, liowever. the altera- 
tion i'^ not apparent, tiu* holder in due cours(‘ may sue 
for the amount of the hill as it stood !)efor(‘ alteration (e). 
Material alterations ar<‘, /u/er r///o, alti-ratioii'- of dat(‘, 
vamount. time, and place of payment, or tlu' addition of 
a ])articuhir place of payment, \vher<‘ the original 
acceptance was general. 

The alteration must lx* material. In (himinl v. 
Ijeuua (/), delendant signed an ac(*eptanee, the* amount 
lu'ing left in hlank, hut the tiguri's in the margin \Nere 
£11 (),v. (ul. ; the drawer lilled up tin* hill for 
£161 ().«. (h/., and altensl tin* figure'; to nnike tlumi 
correspond, and it was (h'cided that tin* imirginal 
figures not being a mat(*rial part of tin* hill, the 
alteration ^\as no d(*fenc(‘ to an iiction hy a hona fi(l(* 
hold(‘r (<j). 

Tin* statute* and th(*''e decisions are in accordance 
with the old law on tin* sufjji'ct, as laid down in the 
case of Master v. Miller (h) : in tliat case, AshriasT. J., 
says : “ I cannot see my r(*ason why the principle on 
which a de<*d would have heen avoided should not 
extend to the case of a hill of exchange. All written 
contracts, whetlu*r by deed or not, are intended to he 
standing evidence against tin* parties entering into 
them. There is no magic in parchment or in wax ; 
and a hill of exchange, though not a deed, is evidence 
of a contract as much as a deed : and the principle to 
be extracted from the cases cited i-, that any alteration 
avoids the contract.” 

(ff) See Scholjield v. Earl of Londvsboravtjh, [1896] C. 514. 

if) (188.S), 10 Q. 11. D. 30. 

(p) These roles do not apply to bunk notC'^. See poit, p. S50. 

(K) (1791), 4 T. R.,at p. 331. 
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Mer(jer, — Uiuler soino ciivuui’^tiitieos this will dis- 
char^j^o tlio hill, e.q.. whon tlu* acr<*j>tor Ihfoiuos lioMor 
of the hill in liis own ri^hl, at or after maturity (/). 
The acceptor must, how(‘vcr, rccci\(‘ hack the hill with 
a rieht ;j;oo(l a^rainst the world and not sul>ject to that 
of any other pcr>on, so that if it i> transhTrcd to him 
without consideration in fraud of a ju’evious holder ih 
due cours<\ lie will >till remain liahh* on it [k). 

Bills in a Set (/). 

Bills are frequently drawn in a "ct, c.o., two, three, 
or mon* parts, and if tlu'V are numh(*n‘d and reter oii<‘ 
to the other, the whole of the part" constituti* one hill. 
The lira wee should aeciqu one [>art only, and, if he 
accepts more than out*, he will he liable on ea<‘h part a" 
though it w'ere a "cparate hill, ".ive where all o(‘j into 
the hands of one hold(‘r ; he >hould not p!iy unles.s the 
acci'pted jiart is produced to him. for if he does so, and 
that part .is eventually presented by a holder in due 
course, he must jiay aeain. If a holdiu* of a set 
indorses different parts to different persons, h<‘ i" liable 
on each part for the full amount, and "O will hi* all 
subsequent indorsers on the parts they indorsi*. Subject 
to the above, [)ayment of one part dis<diar;;es the set. 
Where two or more part" of a set are negotiated to 
different holders in due course, the holder whose title 
first accrues is as between such holders deemed thi^ true 
owner of the bill ; but this must not prejudicially affect 
the position of a |ierson who in due course accepts or 
pays the first part presented to him. 

(/) iDection 61. 

(Jc) Na»h V. Dr Frerilk, [IWO] 2 (j. U. 72. 

(/) Section 71. 

if.L. z 
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Foreign Bills. 

An ill hind hill i< oiio which purports on the l’ac<‘ of 
it to h<‘ l)oth drawn and jiayahle within the British 
Isles, or to i)e drawn within them, n[)oii some person 
resident therein. Anv other hill is a foreign hill. 
Unless th(' eontrarv appear on the face of it, a hill may 
l»* tr<‘ated l»y the holder a^an iidand l)ill (»/). 

The’ form of a foreign hill usually diffi'rs from an 
iidand hill, th(‘ former hein<r drawn, as a rule, in xds, 
and at one or more Ksauir.-i (/.e., the tim(‘ for payment 
allowi'd hy custom as hetween the country of draft and 
th(' country of payment). \Vh<*n a forei^iii hill is 
dishonoured, prot(‘st is a nece>-.ity ^ave as a;j;ainst 
the acceptor ; in tlu* case of an inland la’ll it is 
optional (a). 

It is a matter of some difficulty to deiade what law 
ji<)v<*rn> a foreign lull, wlu'ther tlu* law of the placi' of 
draft, or of the place of payuumt. The rules ndatinc 
to this ar(' to he found in s. 72 of the Bills of Bxchan^e 
Act, lc<<S2 ; their main result 'cems to he that the law 
of the placi' when* the act is to he done is to he tlie law 
noverniu^ the performance of that act,c.f/.,a hill drawn 
in England, accepted in Franco, payable in Holland ; 
here English law Governs the drawin;^, French law the 
acceptance, Dutch law the payment (o). 

(w) Section i. 

(m) Sections 61, 52 (3). 

(d) See, fts regards the law previous to the Act, the cases of 
Jliithschild V. Cyrrif (IM.Slt). 1 H. 43; liowqyette v. OvermariH 
(1876), L. H. 10 Q. B. 626 ; Tmiihry v, l iytiter (1834). 1 Bing. N. C. 
161 ; Lfbel V. Turktr (1888), L. K. 3 Q. B. 77 ; JJradUiugh wDe Jit/t 
(1870), L. K. 5 (\ ?. 473. And since the Act, In re MarmlUt 
IrTtmticn Hail, and Land tV. (1886), 30 Ch. D. 698. 
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Agreements intended to Control the Instrument. 

It h:ip|K‘ii> tliMl aiv made l»y 

the jjartio at tlu* time ot ae<-fj)tan<*<‘. indorsement, etc,, 
and these, if in wrilinj^, may li,i\e an etVeet as hetvv<*(‘n 
the parties to them, and as re;iards those who tak<‘ with 
notice of llie a”re«*m«‘nt. If the acre<Mnent is <*en- 
tcmj)orane()iH and oral, it cannot he proved, tor it would 
he ati attempt to vary a written instrument l)y oral 
testimony. For <‘Xatnpl(‘, if when a l»ill is cixaMi then* 
is an oral a;;reement laUweiMi tln^ drawer and tin* 
acceptor that it shall lie r(‘newed. <‘tfect eanitot lie eivcn 
to such agreement hecause it <‘ontradiels the contnici 
contained in the hill to pay it at maturity. As Ix'tw'ccn 
and to affect imme<liate parties oral evid(‘nc(' may he 
;;ivcn to show tluTc was no consiilcration, or to show 
that the delivery was not made with tin* ijitcmtion that 
the hill should operate as a <-ontract, or that it was 
conditiom;!, or to .show that the contract has hcim 
di.s<.’har^nMl (j>). 

A suhserpient agrceimmt may l)e made to vary the 
terms, and will hind all wdio h.ive notice, hut it is a 
fresh agreement, and must lx* supported hy con- 
sideration {tj). 

It somctime.s happens that a special a^^rtMunent i» 
entered into hetween the drawcT and acceptor, whereby 
the former undertake.^ to <;ive c<*rtain >ecuritieh to the 
latter to compensate him in the event ol his not ladng 
pot in funds before the maturity of the hill. If these 


(//) Xfic Lundun Credit Sytulieate. v. Scale. [JSUSj 2 Q, B. 487 ; 
Abrey t. Crux (1S70), L. H. f> C. V. .37; FomIcc v. Mly (1835), 
1 C. M. k K, 708. 

(j) McMauxi V. Hark (1870), L. H. 5 Ex 6.). 
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parties become insolvent, can the bill holder, claim to 
come in under this arrangement, and take the securities 
in payment of his hill ? If one of the parties remain 
solvent this is not a mutter of importance, as the holder 
will got payment from that one ; but if both drawer 
and acceptor become insolvent, the case becomes 
important, and on ordinary principles the holder would 
seem to have no right to the specific security. This, 
however, is not the law. The rule in Ew paiie 
Warimj (/•) applies. This has been .stated thus (s) : 
“ Where, as between the drawer and the acceptor of a 
bill of exchange, a security has, by virtue of a contract 
between them, been specifically appropriated to meet 
that bill at maturity, and ha.s been lodged for that 
purpose by the drawer with the acceptor ; then, if both 
drawer and acceptor become in.solvent, and their estates 
are brought under a forced administration, the bill 
holder, though neither party nor privy to the contract, 
is entitled to have the specifically appropriate ) security 
applied in or towards payment of the bill.’* And 
Cotton, L.J., .naid that “if there has l)een a general 
appropriation of securities to meet the bills drawn by 
A, upon B. the securities must be applied in accordance 
with the rule ” {t). If the person to whom the 
securities are sent, uses them for his own purpose, and 
does not apply them to the bill, and the sender rai.ses 
no objection, then the rule does not apply (u). The 
rule is of an unusual character, and its application gives 

(r) (181il), 19 Ves. 345. 

(t) . Bjr Mr. Eddis, qaotfd by Bbett, M.R., in JQr parte Jkrer 
(1886), 14 Q. B. I). 611. 620. 

(0 (1886), 14 Q, B. D. 623. 

(») In re GotkenkHff Ctmmercial Oe, (1881), 29 W. R. S68, 
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riftc to many diffionlties ; for a full consitieraiion see 
Grant on Banking (6th od.), pp. 683—686. 

Cheqvks. 

The Bills of Exchange Act, 1882 (45 & 46 Viet, 
e. 61), deals with these, and in s. 73 dehnes them as 
bills of exchange drawn on a lianker, payable on 
demand ; the dehnition of a hill of exchange given in 
the Act applies to cheques (.r), and so generally do 
ail provisions of the Act applicable to bills payable 
on demand, except us otherwise provided in Part III. 
(ss. 73—82). 

Mention has already been made of the history of 
chexpies in the judgment in (loodwin v. lioharts quoted 
above (y). 

When a cheque is presented, the banker must pay 
it if he has funds in his hands belonging to the 
drawer {z^ ; otherwise he becomes liable to an action at 
the suit of the customer for wrongfully dishonouring 
the cheque (a). 

The holder of a cheque must present it for payment 
within a reasonable time of its issue (//), and if the 
drawer is entitled at the time of such presentment as 
betw'een himself and the banker to have the cheque 
paid, and if owing to non-presentment within a reason* 
able time he is damnihed by the insolvency of 

(«) LOTd Blackbubn in McLean v. ClydetdaU Banking Co, 
(1884), 9 App. Cm. 96, 106 («. 78). 

(y) Antc^ 1^, 288 et eeq, 

(t) 8ee dicta in Ooodtoin t. Mobarte. mpra; Pott y. Clegg (1847), 
16M.A W. B21. 

(а) Marzetti r. WUliarneiim), I B. k Ad. 416. 

(б) SacHon 74 (8). 
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the banker), he is discharged to the amount of the 
damage suffered ; in such a case, the holder may obtain 
judgment for the amount against the banker (e). 

A banker’s authority to pay a customer’s cheque is 
revoked (i) by countermand of ])ayment (d) ; (ii) by 
notice of the customer’s death (d) ; and (iii) by notice 
that the customer has committed an ‘‘ available ” act 
of bankruptcy. He may refuse to pay a cbo((ue on an 
account which is tlfb subject of a garnishee order (e). 
A cheque is not an eipiitable assignment of the drawer's 
balance, and accordingly a third [)arty has no right of 
action against a banker for refusing to honour it (/). 

Crossed Cheqws , — A cheque, across the face of which 
two parallel lines are drawn (between which the words 
“ and Company,” or any abbreviation of them, may be 
placed), is styled a crossed cheque. A che<[ue crossed 
generally contains the above only ; a che(ju(^ crossed 
specially contains tlie name of a banker in addition, and 
then is said to be crossed to that bunker (g). ‘ 

This crossing (which is a material part of the 
cheque (h) ) may be added to an uncrossed cheque by 
the drawer or the holder, and either may turn a general 
into a special crossing (/). A banker may convert an 
uncrossed cheque into a crossed one, or a general 
crossing into a special crossing to himself (i). He may 
re-cross a specially crossed cheque to another banker 
for collection (i) ; in no other case may a specially 


(c) Section 74 (1), (3). 

(d) Section 75. The hanker is not bound to act on an nnanthenti'* 
cated telegram {Cttrtiov v. LtmdoH, City and Midland Bank, [1908] 
1 K. D. 298). 

(0 Rogert y. HTii/e/ey, [1892] A. C. 118. 

(/) Hehroeder v. Central Bank of Londan (1876), 84 L. T. 735. 

(£) Section 76. (*) Section 78. 0) Section 77. 
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crossed cheque be crosstMl to more than one banker, and 
if it is so, the duty of the Imnker to whom it is presented 
is to refuse payment {h). 

When a cheque is crossed it musl be paid through a 
banker, and if it is crosseil specially, through the banker 
who^e name is on it. For safety's sake the words “not 
negotiable ” are often added, ami although they do not 
affect the transferability of tin* cluMpie, they limit its 
ncgotiabhj character, rendering a transfer<‘<‘ liable to 
have set up against him the defects of title available 
against a previous holder. In tin* words of the Act 
“ he shall not have and shall not be capable of giving a 
better title to the cheque than that whi(‘h the person 
from whom he took it had"{/). Fn*qu(‘ntly the cheque 
is further crossed “account of A. B.," in which case it 
will, according to the direction, b(* paid into that 
account at the bank to which the special crossing 
refers. 

A banker who pays a cheque drawn on him other- 
wise than according to the crossing is liable to the true 
owner for any loss he may sustain by such pay- 
ment (jh). If the crossing is obliterated, or if tlie 
cheque appears not to he crossed, and not to have been 
added to, or altered otherwise than in accordance with 
the Act, then if the banker acts in good faith and 
without negligence, he is not resi^nsihle if he treats 
the cheque as uncrossed {n). But if he pays in con- 
formity with the crossing in goo<i faith and without 

(4) Section 79 (1). 

(0 Section 81. It eeem* thi» is the only way in which t cheque 
payable to order or bearer eao be made not negotiable {^Natumal 
Hank r. SUkr, 11891] i Q. B. 495). 

(.») Section 79. (a) Section 79 (2). 
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negligence, he is placed in the same position as if he 
had paid the trne owner, and if the cheque has reached 
the payee, the drawer is entitled to the same protwtion (o). 

A collecting banker is protected in dealing with 
crossed cheques by s. 82 of the Bills of Exchange Act, 
1882 (/)), which enacts that “ where a banker in good 
faith and without negligence receives payment for a 
customer (q) of a cheque crossed generally or specially 
to himself, and the customer has no title or a defective 
title thereto, the banker shall not incur any liability to 
the true owner of the cheque by reason only of having 
received such payment.” The cheque must be crossed 
when it comes to the banker’s hands (r). The pro- 
tection conferred by s. 82 was held to be limited to 
cases in which the banker receives the cheque as a 
mere agent for collection. Now, a banker may and 
often does give the customer immediate credit for the 
cheque with the intention that the customer shall be 
entitled to draw against it, before it is cashed. Such 
giving of credit of itself constitutes the banker a holder 
for value of the cheque, and he cannot then be con- 
sidered to receive payment for thq castom<^r (r). 

In consequence of the decision in Gordon s Case an 
amending statute {i) was passed, which enacted that 

((0 Section 80. By e. 17 of the Revenue Act. 188.1 (46 k 47 Viet, 
c. 56), the protection (which was confined to cheqoes only) is extended 
to other documents drawn on bankers, and intended to enable any person 
to obtain payment of the sum mentioned therein. 

(p) See also Revenue Act, 1883 (46 k 47 Viet. c. 56), ». 17. 

(«) Whether a person Ls a **cnetoroer” within the meaning of this 
section is a question of fact, bat he mast have some sort of account with 
the bank {^dreeU WtMum Bail. Co. v. LmdoH and County SankiM 
Co., [lyOl] A. C. 414 ; 6 Coro. Cas. 276). 

(r) Capital and Countiet Bank r.' Cordon, [1903] A. C. 240. 

(«) 6 £dw. 7, c. 17 (The Bills of Exchange (Crossed Cheqaes) Act, 
1906). 
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*‘a banker receives payment of a crossed cheque for a 
customer within the meaning of s. 82 of the Bills of 
Exchange Act, 1882, notwithstanding that he credits 
his customer's {xccount with the amount of the cheque 
before receiving [myinent thereof.” 

It is not clear how far the statute alters the previous 
law. It certiiinly protects the banker where the imme- 
diate crediting of the cheejuo is a mere book-keeping 
entry, hut does it do so in cases where the credit given 
confers a ri^kt on the customer to draw against the 
cheque before it is cleared ? This difficulty will no 
doubt come b(dbre the courts for solution. 

This part of the subjwt affijcts bills and 
other instruments as well as chec|iies. The following 
remarks, unless expn*ssly except4‘d, apply generally. 

A forged or unauthorised signature is wholly in- 
operative, and no right to retain the bill or to give a 
discharge for it or to enforce payment of it can be 
acquired through or under that signature {t). But to 
this there are. exceptions, for the acceptor and imlorser 
are precluded from denying to a holder in due course 
the genuineness of the drawer’s signature, etc. (m) ; 
and a title acquired abroad hy a forged indorsement 
under circumstances which give a good title according 
to the law of the country where the transfer takes 
place, will be recognised and acted upon by the English 
courts (x). 

The fact that the forgery was caused or facilitated by 
the negligence of the acceptor is not, of itself, a reason 
for holding him liable on a forged bill, even to an 

(t) Section 24. («) Ante, pp. 326, 327. 

(•) JBmherieee t. Angh-AudrUm [1006] 1 K. B. 677. 
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innocent holder for value (y). Similarly, the mere fact 
that a cheque is drawn with spaces which can be 
utilised for the purpose of fraudulent alteration, is not 
of itself any violation of a customer’s duty to his 
banker ; and the rule applies althou^di the banker could 
not, by the exercise of ordinary care, have avoided 
payintr such a cheque as altered (a). 

A banker who pays a forf^ed bill or cheque cannot 
debit his customer with the amount (b). So when the 
amount of an instrument is fraudulently altered, the 
banker who pays it can recover from his customer only 
the amount originally placed thereon (c). 

Although a customer owes a duty to take reasonable 
cure in issuing cheques not to mislead th(' banker, there 
is no duty on the customer to take prc'cautions in the 
general course of carrying on his business to prevent 
forgeries on the part of his servants (d). Thus, a 
banker could not debit his customer with the amount of 
a forged cheque because the latter bad left Ips cheque 
book in an unlocked drawer {e). 

Bankers paying on fonjed indorsements stand on a 
somewhat different footing. Section 60 provides tliat 
a banker who jniys in good faith and in the ordinary 
course of business a cheque, bill, or other draft on 
himself to order on demand, bearing a forged indorse- 
ment, is deemed to have paid in duo course. He is, 

(y) Seholjirld t, Karl oj Londr thorough^ [1896J A. C. 514. 

(a) Colonial Bani of Auttralaria v. .Varshall, [1906] A. C. 559. 

(h) Jtobarti Y. Tnekcr (1851), 16 Q. U. 560; Hall r. Fuller (1826), 
5 B. & C. 760. 

(c) Hall V. Fuller, tujtra. 

(d) Krvitigalla Bubber Estates, Limited v. National Bank qf 
India, [1W9J 2 K. B. 1010. 

(tf) Bank of Ireland ?. Eran* Truitres (1865), 5 H. L. Gas. 889, 
410. 
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therefore*, not liai)le to Iiis eiistonior for the amount. 
Only hankers ar<* proh^eted hy this section (/*). 

A jRM’son paying money under u forged instrument to 
a hoim fide payee may recover it, if lu* was not negligent 
in making the paym<‘nt, and if the mistake is discovered 
and demand made for r<‘p.‘iyim‘nt before the position of 
the [>ay(‘e has been alter<‘d : hut as even the d(*lay of a 
day may seriously conij>romisc tin* position of a man of 
business, it seems in {»nictice the payer will seldom he 
entitled to siicce(‘d (</). Ihit as no title (*an he made 
through a forget! imhirseinenl the true owm‘r of a hill 
may recover tin* j)roce<*d'', (‘ven from an innocent third 
party, its money r<-ceiv<‘d to his us(‘. or may recover 
damages for eonver^ion from any person who has 
wrongfully dealt with the hilt so as t(K*anse him 1 (>sh (/t). 

7W — A post-dated cheipn*, hearing a penny 

stamp, may he sued on at maturity, notwithstanding 
the provisions of s. 38 of tin* Stamp A(;t, 181U (54 (fe 
55 Viet. 311) (/), and it may lx* validly negotiated 
before the due date to a holder in due course (/ ). 

Promissory Notes. 

A promissory note is defined by the Act to lx? (/) 
“ an unconditional promise in writing made hy one 

(/) Ogden v. Jienue (1874), L. It. 9 V. l\ m. 

(jf) See Cuckn v. .)fa$teemaH (1830). 0 B, k C. 5K>2 ; London and 
River Plate Bank t. Bank of Ucerjtool. [1H96J 1 B. 7 ; 1 Com. 
C^. 170. 

(A) Arnold r. Cheque Bank (187fi), I C. B. 1). 678. Thw mwt.of 
coane, be anderetood sabject to tbe protection afforded i|V the Act to 
bankers. Bavins v. London and South Western Bank, [1900] 
I Q.B. 270; 5 Com. Cos. 1. 

(0 Rog€d Bank of Scotland r. Tottenham, [1894] 2 Q. B. 716, 

(A) Ifitchettek v. Edwards (1889). 60 L. T. 630, 

(0 Section 83. 
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person to nnother signed by the maker, engaging to 
pay, on demand or at a fixed or determinable future 
time, a sum certain in money, to, or to the order of, a 
specified person or to bearer.” An instrument in the 
form of a note payalde to maker’s order is not a note 
until indorsed by the maker (ll). If on the face the 
note purports to be both made and payable within the 
British Isles, it is an inland note ; any other is a 
foreign note (//). The usual form of a promissory note 
is as follows ; 

.£50. York, August 5th, 1886. 

[Three] months after date [or on demand] I 
(Stamp.) promise to pay A. B. or order [or bearer] 
fifty {)ounds. A. F. G. 

Here A. F. (1. is the maker and A. B. the payee ; 
when A. B. puts his name on the back he becomes an 
indorser. The differences between a note and a bill 
are manifest ; a bill has three original partip.s, a note 
has but two. 

The contract of the maker is to pay the note according 
to its tenor, and he may not deny to a holder in due 
course the existence of the payee, and his then capacity 
to indorse (m). This liability may be joint, or joint and , 
several, according to the number of makers — for any 
number may jointly make a note— and their liability 
depends upon the tenor of the liote. Thus, “ I promise 
to pay,” etc., signed by more than one person, is a 
joint and several promise (n) ; “ we jointly agree,” etc., 
is a joint promise. There is no liability till delivery 


(U) Section 63. 
(«) Section 86. 


(n) Section 85 
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of the note, for until then the instrument is incom- 
plete (o). 

Presentment for Paifm^nt. — This is necessary in some 
cases, and then the formalities us to time, place and mode 
of presentment should he observed (y>). A note payable 
on demand, which has lieen nejLrotiated, is not deemed to 
be overdue for the purpose of affecting the holder with 
defects of title of which he had no notice, by reason 
that it appears that a n‘asonable time for presenting it 
lias elapsed since its issue (7) ; but after indorsement 
it must be presented within a reasonable time of the 
indorsement or the indorser will be discharged (r). In 
this r(‘spect the law relating to bills and to notes differs. 
A note made payable at a particular place must bo 
presented for payment at that place ; in any other ctise 
presentment for payment is not necessary to make the 
maker liable ( 5 ); but it is always necess^^’y to make 
the indorser liable {t). 

Generally/. — Subject to the necessary inodificationH, 
the provisions of the Act as to bills apply to notes, 
except as above, and except those relating to ; (1) pre- 
sentment for acceptance ; (2) acceptance ; (.3) acceptance 
supra protest ; (4) bills in a set (m). And protest of a 
foreign note 011 dishonour is not necessary {x). 

In applying such provisions to notes, the maker of 
the note corresponds to the acceptor of a bill, and the 

(a) Section 84. 

(/) As to tbeM, we pp. 882— HS4 ; and nee w. 86, 87. 

(g) Section 86 (3) ; maueoch t. Both (1890), 24 Q. B. D. 18. 

(r) Section 86 (1). 

(e) Section 87 (1). («) Sectioo 89, 

(0 Section 87 (2). (ac) Section 89 (4). 
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first indorser of n note corresponds to the drawer of an 
accepted hill payable to drawer’s order (y) . 

Bank Notes. 

These are promissory notes issued by a banker, payable 
to bearer on d<‘mand. Their properties were considered 
in the leadin**' case* of Miller v. Rare (:), where Lord 
Mansfield recognised them as negotiable instruments. 
“ They are not goods, nor securities, nor docminents 
for debts, nor are so esteemed ; but are tr(‘ated as 
money, as cash, in the ordinary course and transaction 
of business, by the general consent of mankind ; which 
gives them the cr(‘dit and currency of money, to all 
intents and purposes. They are as much money as 
guineas themselves are ; or any other current coin that 
is used in common payments, as money or cash.” 

In a latfT case, Denman, J., said that Bank of 
England notes differ from ordinary promissory notes 
and notes of other banks in two important character- 
istics, viz., they are always payable to bearer without 
indors(‘ment, and they are legal tender for the amounts 
represented by them. He did not consider that the 
ordinary rules relating to bills would of necessity relate 
to bank notes, though they do relate to })romissory notes 
generally. In this particular case he decided that the 
alteration of the number on a bank note was an altera- 
tion sufficient to discharge the bank from liability on 
the note, though had the ordinary rule prevailed, no 
alteration affecting the contract having been made, the 
liability would have remained («). So also, in Sxtffell v. 

(y) Section 89 (2)- (0 1 Sm. L. C. (11th ed.), p. 463. 

(a) Bunl v. W <11*^(1883), 11 Q. B. I). 84, 90, 
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Bank of England {b)^ Jksskl, M.U., : “A Bank of 

England note is not an ordinary wininercial contract 
to pay money. It is, in one Ken^«<^ a })roinissory note 
in terms, but no one can ileNcribe it as simply a promis- 
sory note. It is j)art of the currency of the country. 
It has long been made so by Act of Parliament, it is a 
legal tender for any sum above £5, and it must be 
issued to any one who brings a certain quantity of 
bullion to the Bank, and demands it, as he has a right 
to do, for'the j)urpose of using it as a currency” (r). 

(A') (1882), y (^ H. I). :» 5 r>. 

(r)i Page ; and nee n'ra irlcH of Bhett, at p. r»f>7. 
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INSURANCE. 

Insitrance hiis been stated to be a contract either to 
indemnify against a loss which may arise upon the 
happening of some event, or to pay, on the ha[)pening 
of some event, a sum of money to thej person insured. 
The instrument containing the contract to insure is 
called a policy of imurance, the person insured is called 
the assured or the insured^ and the person who insures 
is called the insurer^ assurer^ or the underwriter^ the 
latter term being used chiefly in the case of insurance 
of marine risks. 

There are many forms of this contract, for a man may 
agree to insure anything, from a pane of glass to his 
own life : but the three forms of greatest importance are 
Life Insurance^ Fire Insurance^ and Marine Insurance. 
These will be considered separately. * 

In Carter v. Boehm {d)^ Lord Mansfield .said, 
“ Insurance is a contract on speculation ” ; and this 
being the case, it is frequently hard to distinguish, as 
regards principle, a contract to insure from an ordinary 
wager. In Godsall y.Bokiero (^), Lord Ellenboroug^ 
said that insurance was in its nature a contract of in- 
demnity, as distinguished from a contract by way of 
gaming or wagering. This means that it is not an 
agreement to pay money on the mere happening of a 
oertain event, but to compensate the insured for any 
damage suffered owing to its occurrence. This state- 

(<0 l Sni. L. C. (lUh ed.) 491, 494. 

(tf) 2 Sm, L. q. (11th ed.) 263, 270. 
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ment, though true of marine ami fire insurance, does 
not accurately describe the contract of life insurance ; 
the latti»r is an engagement to pay a certain stim of 
money on the deatli of a jKU’son, and when once fixed 
it is constant and invariable (/’). Another distinction 
suggested is, that in the case of a wagtT, there is no 
interest in the result of the (‘vent entitling to com- 
[)ensation if it does not occur, whereas in all insurance 
contracts such an interest must exi^t,/.#'., there must he 
what is styled an insurable interest. 

It has just been saiil that in some of its forms the 
contract is one of indemnity, c.o., A. insures a house 
against fire for X' 1,000 ; in course of time suppose the 
house to he burnt down ; if X5r)0 will restore it, that 
amount, and that amount only, can he ohtiiined. “The 
very foundation, in my opinion, of every rule which has 
been proinnlgatiHi and ucIimI on by the courts with 
regard to insurance law is this, viz,, that the contract 
of insurapee oontained in a marine or fin* policy is u 
contract of indemnity, and of indemnity only, and that 
this contract means that the assured, in case of a loss 
against which the policy has been made, shall he fully 
indemnified, hut shall never he more than fully indem- 
nified ” (</). Thus, A. agreed to sell a house to B. for 
£3,100, and had insured the firemises against fire. 
Before completion of the contract to sell, the house 
was burnt, and the insurant; company, not having l>een 
informed of the contract of sale, paid the amount of 
damage ; subsequently, the purchase was completed, 

(/) Dfdhy ». Indian and London Life Insuraticc Co, (1855), 
15 C. il. 385 ; 2 Sm. L. C. (lUh ed.) 371. 

(y) IlRKTT, UJ., in CaUtlloin r. Pndvn (1883), lll^. B. I). 880* 
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nnd the vendor obtained the full value agreed, and it 
was decided that the amount of the insurance money 
must bo refunded to the company (A). In giving 
judgment, Bowen, L.J., said : “ What is really the 
interest of the vendors, the assured ? Their insurable 
interest is this — they had insured against fire, and they 
had then contracted with the purchasers for the sale 
of the house, and, after the contract, but before com- 
pletion, the fire occurred. Their interest, therefore, is 
that at law they are the legal owners, but their beneficial 
interest is that of vendors, with a lien for the unpaid 
purchase-money. That was decided in the case of 
CollvKjridfie v. Royal Exvhanye Assurance Corpora- 
tion (i) ; but can they keep the whole, having lost only 
half ? Surely it would bo monstrous to say that they 
could keep the whole, having lost only half , , . 
They would be getting a windfall by tlu^ fins their con- 
tract of insurance would not bo a contract against loss, 
it would be a speculation for gain” (/•). 

Contracts of insurance are uherr'nnw jidei, and every 
fact of any materiality must bo disclosed, otherwise 
there is ground for rescission. “ Good faith forbids 
either party, by concealing what he privately knows, to 
draw the other into a bargain from his ignorance of 
that fact and his believing the contrary ” (/) ; and in 
these contracts the rule is strictly enforced, as the facts 
are generally within the knowledge of the insured alone. 
Thus, speaking of marine insurance, Arnould says (m) : 

(A) Cattellain t, Prestm (1883), 11 Q. B. 1). 380. 

(*) (1878), 3 Q. B. D. 173. 

(A) Cifttclhin v. PreHm, tvpra, at p. 401. 

(/) Lord Mansfield, in Carter r. Boehm (1765), 1 Sm. L. C. 
(lUh ed.), at p. 496. 

(m) Mariu« Iniarance, § 535 ; and see Blagkbubn, J., in lonidei r. 
Punier (1874), L. K. 9 Q. B. 637. 
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■“ The principle is now firmly established that the mis- 
representjition from mistake, ijjnornnce, or accident, of 
any material fact, however innocently made, will avoid 
the policy quite as much as in cases where such mis- 
representation arises from a wilful iiiUmtion to deceive.’* 
Life insurance stands on the same footing. In the case 
of London Assurance Co, v. Mansel (/i), JesSKL, 
M.lt., said : “As regards the general principle, I am 
not prepared to lay down the law as making any 
difference in substance between one contract of as- 
surance and sinotbcr. Whether it is life, or fire, or 
marine assurance, I tike it good faith is required in all 
ca'<es, and though there may he certain circumstinces, 
from the peculiar nature of marine insurance, which 
require to he disclosed, and which do not apply to other 
contracts of insurance, that is rather, in my opinion, an 
illustration of the ajiplication of the principle, than a 
distinction in principle.'* It has now l>een setthd that 
this principle applio.s to all contracts of insurance, e.g., 
a policy which covers the risk of a debtor becoming 
insolvent (o). 

A non-disclosure arising not from any fraud, nor 
from any negligence, hut even from want of knowledge, 
may be ground for vitiating a policy, if on the wording 
of the agreement to insure, such appears to be the 
intention of the parties ; e,(j., when the actual truth of 
statements made is asserted in language amounting to 
a warranty (/?), 

(«) (1879), 11 Cb. D.363; and Me Lindt iutu v. Drtborougk (1828), 
8 b. & 0. 686, 692. 

(a) Seaton r. Umth, [1899] 1 Q. B. 782 ; 4 Com. 193 \ revenwd 
on tbe sub nom. Seaton t. Burmnd^ [1900J A. C. 136 } 6 Coni* 
Cm. 198. 

(ji) Tkamson t. ir«rM4 (1884), 9 App. Cm. 671. 


2 A 2 
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The genenil remarks above apply to all species of 
insurance. It is now intended to deal with matters 
peculiar to the more important forms of this contract. 

Life Insurance. 

Life insurance is “a contract by which the insurer, in 
consideration of a certain premium, either in a gross 
sum, or by annual payments, undertakes to pay to the 
person for whose benefit the insurance is made, a 
certain sum of money or annuity on the death of the 
person whose life is insured ” (</). 

To prevent gambling in these transactions, the statute 
14 Geo. 3, c. 48, was passed. This enacts that--(l) no 
insumnce shall be made by any person or persons, 
bodies politic or corporate, on the life or lives of any 
other person or persons, wherein the person or persons 
for whose U8(‘, benefit, or on whose account such policies 
shall be made, shall have no interest (which means 
pecuniary interest) (r), or by way of gaming or wager- 
ing ; and every insurance made contrary to the true 
intent and meaning hereof shall he null and void to all 
intent and purposes (a) ; (2) the name of the |)erson so 
interested, or for whose benefit the ])olicy is made, shall 
be inserted (t ) ; (3) in all cases where the insured has 
such an interest, no greater sum shall be recovered than 
the value of the interest at the date of the policy (w). 
If, in the meantime, his interest ceases, he may yet 
recover at the death, it being essential that he should 

(q) Smith's Mercantile Laer (11th ed.), p. 561. 

, (f) Lord TKNTERDKN,in ifal/orrf T. A"ywer(1830),10 B.& (y.724. 

Section 1. 

(0 Section 2. (a) Section 3. 
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have his interest only at the date of the making; of the 
|>olicy (.r). It sliould further he observed that an 
assignee of a valid policy need not have an inter(*st (y). 

What is an insurable interest? It is difficult to 
describe, but the following illustrations will show what 
has been the opinion of the courts under the circum- 
stances therein existent. A credit()r may insure the life 
of his debtor to the extent of bis debt(c) ; a trustee 
may insure in respect of the interest of which he is a 
trustee (a.); a wife may insure her husband (5) ; a 
husband may insure his wife (c) ; and a man may 
insure hims(‘lf ; but a father has not necessarily an 
insurable interest in the life of his son {< 1 ). 

Hy the Married Women’s Property Act, (45 & 
40 Viet, e, 75), s. 11, it is provided that a married 
woman may effect a policy upon her own life, or upon 
the life of her husband, for her separate use. Further, 
it provides that if a man or a marrio<l woman effect a 
policy upqn his or her own life, or on each other’s lives, 
anti the policy is expressed to be for the benefit of the 
other or for the benefit of the children, this shall create 
a trust (^), which, so long as any object of the trust 
remains unperformed, shall not form part of the 
insured’s estate, nor be subject to the insured’s debts. 

(x) Dalby v. Itidui, etc. Co. (18f>5), 2 Sni. L. C. (1 Ith cd.) 271, 

(y) A$hley v. Aeldcy (1829), 3 Sim. 149. 

(r) Gudenll v. Boldero (1807), 2 Sm. L. C. (11th ed.) 265. 

(a) Tidawell v. AnkcretciH (1792), Peake. 151. 

(5) Reed V. Royal Exchange Aeturance Co. (1795), Peake, Add. 
Ca. 70. 

(O GriffUht X. Fleminy, [1909] 1 K. B. 905. 

(d) Ualford t. Kymer (1830), 10 B. A C. 724. 

(e) It the Croat faiU, the money goee into the deceaced'a aetata 

V. Mutual Reeercts Fund Life A/isociutu/n, [1892] 1 Q. B. 

147 ). 
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But if it be proved that the policy was effected, and the 
premiums paid to defraud the creditors of the insured^ 
these will be entitled out of the moneys payable under 
the policy^ to a sum equal to the premiums paid. 

Asshjnment of the Polieij , — At one time the assignee 
could not sue in his own name, but since 1867 this^ 
power has been given (/) ; but (i) the assignee is liable 
to be defeated by defences which wouW have been good 
against the assignor (//) ; (ii) he should give written 
notice to the insurance company, for in the event of a 
second or further assignment, the priorities will depend 
upon the date of this notice ; and further, any bontl fide 
payment made by the company previous to such notice 
will bo valid in favour of the company (/<) . The com- 
pany must specify on the policy the jdace of business 
at which such notices may be given, and u[>on 
receiving notice it must acknowledge the receipt of 
it in writing (/). 


Fire Insurance. 

Fire insurance is a contract, one party to which under- 
takes to indemnify the other against the consequence 
of a fire happening witliin an agreed ujwn period, in 
return for the payment of money in a lump sum or by 
instalments. The insured must have an insurable 
interest in the premises insured, he must be in 
such a position that he incurs loss by the burning ; 
thus, a creditor may insure a house over which he has a 


(/) 304 31 Vict.c,144, 
{g) Section 2. 


(A) Section 3. 

(0 Sections 4, 6. 
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mortgage (I*) ; a warehouseman may insure his customer’s 
goods (/). 

A contract of fire insurance made hv an agent 
without authority cjinnot he ratified by the prinoiiml 
after and with knowiedgi* of the loss by fire of tho 
subjtHJt-inatter insuro<l (/a). 

The contract being one of indemnity, imly the amount 
of loss actually sufiered can be recovered ; this 
Bowkn, L.J., calls “ the Infallible rule ” (a). 

By an Act of 14 Geo. il, c. 78, s. 83, it is provided 
that any interested person may procure that the insur- 
ance money shall be lai<l out in rebuilding the premises, 
but a clear and unambiguous request to the insurers 
to rebuild should be made. Instead of rebuilding the 
place themselves, the company may permit the parties 
claiming the money to do so tipon sufficient K^curity 
Iwing given that tho money shall be laid out in .such 
rebuilding (o). 

AsslijAment of the Policy. — This is allowed only with 
the consent ot the office (/;), and the benefit of tho 
insurance will not run with the property, nor is the 
vendor even trustee for the purchaser of any money 

(It) WettMiiuter Fire Office v. Glatgvw Protident ImtMtment 
Socitiy (ISS8), 13 App. Cw. m. 

(0 Watera t. Afonarck Atturance Cn. (185^), GK.it U. 870. 

(w) Qrarer and Qrorer v, [1910] 2 K. B, 401. This rule 

does not apply to contracts of marine insurance, bee yott, p, 878, 

(a) Castellain ?. Preaton (1883), 11 Q. B. D,, p. 401, bee also ante, 

853, 854, where the facts of the case are set ont and the application 
of this principle generally to contracts of insurance is discosaecU 
(<#) See Wedminafer Fire Ofiee y. Qla^ow Protident Intedment 
SocietVt aupra. It ia doubcfnl whether this statute applies in Eni^biad 
beyond the area included in the bilU vi mortality. 

(ji) SadlerF Co, r. Bedcoek, t Atk. 664 (decided in 1784), 
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recoveretl (</) ; as a fact he will have to return it to the 
company (r). 

Tiinhts ami Duties, — There is, of course, the ordinary 
ri^ht to be paid the value of the insurable interest on 
tfie burning of the property, and also the corresponding 
duty of paying the premiums. The property must be 
accurately described in the policy, and any material 
variation will be fatal ; <?.//., a policy entered into by a 
person not a linen draper including “ linen, wearing 
apparel, and plate,” was held to be exclusive of anything 
but household linen, and linen bought for sale pur[)oses 
was tlierefore not within it(.v). It is frequently agreed 
thiit notice of loss shall be given witliin a certain time 
to th(‘ company or its agents, and that this shall be 
acconifianied with particulars ; and it may be made a 
condition [wecedent to recovering (t). 

iSUBBOOATlON. 

The insurer is entitled to every right of the assured, 
whether such right consists in contract, tort, or other- 
wise, or, as Bkbtt, L.J., says: “As between the under- 
writer (a) and the assured, the underwriter is entitled to 
the advanbige of every right of tJio assured, whether 
such right consist in contract, fulfilled or unfulfilled, 
or in remedy for tort capable of being insisted on or 
already insisted on, or in any other right, whether by 

(}) Jlayntr Prerim (1881), 18 Ch. D. 1. 

(r) See anti*, pp. 358, 854. 

(«) Watohorn r. Lahgfitrd (1813), 3 Camp. 422. 

(<) Maton T. I/artt-y (1858), 8 Exeb. 819. 

(le) The contract in this particnlar caae was a fire polic/ ; bat thoogh 
the term underwriter is mure a»oUl in connection with marine insamnee, 
iti nse ie not confined to that form of insarance. 
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way of condition or otherwise, legal or equitable, which 
can be, or has been, exercised or has accrued, and whether 
such right could or could not be enforced by the insurer 
in the name of the assured by the exercise or acquiring 
of which right or condition the loss against which the 
assured is insured can 1>(% or has been, diminished ” (x). 
This is called the Jorfritie of sulmujaiim. It entitles 
the insurer who pays the insured not only to the value 
of any benefit receivetl by tin* latter by way of 
compensation for actual loss, but also to the value 
of any rights or remedies the insured may have against 
tliird parties in respect of tlu^ <lamuge ; if, therefore, 
the insured renounces such rights, to whicli the insurer 
would be Mibrogiited, be is bound to make up tho 
amount to the insurer (y). But, on tin* other hand, 
this doctrine allows an insurance company to enforce 
only those rights which the assured himstdf could have 
enforced, and therefore, when a wife feloniously burnt 
.her husband’s property, and the company brought 
an action against the man and his wife for her 
misdeed, the action was dismisw^d, as the husband 
<X)uld not, as the law then stood, bring an action 
ngainst her (c). 


(a?) Caitvllain t. PreMton (1883), II Q. B. I)., p. 388. 

(y) of England Fire InMuranet- Co. v. leaact^ [1837] 1 Q. B, 
226. 

(?) Midland Insurance Co. v. Smith (1881), 6 Q. B. D. 561. 



( 362 ) 


MARINE INSURANCE (a). 

SiNOK tho appearanco of the last edition of this work 
the law relating to marine insurance has been codified 
by the Marino Insunince Act, 1906. It has therefore 
become unnecessary to cite many of the older cases as 
authorities for the propositions of law which are laid 
down ; but some have been retained for purposes 
of illustration where the scope and meaning of a 
section is not at first sight apparent. A tew recent 
decisions dealing with the interpretation of tlie statute 
have also been added. 

Marine insurance is a contract of indemnity against 
losses incident to marine adventure uecTiiing to the 
ship, cargo, freight, or other subject-matter of a policy 
during a given voyage or voyages, or during a given 
length of time {b). The person who is indoinnified 
is called the “assured,” or the “insured,” the other 
party l)eing styled the “insurer” or the “underwriter.” 
The policy may be so extended as to protiKJt the assured 
against losses on inland waters or on any land risk which 
may be incidental to a sea voyage (c). The contract is 
generally entered into through the agency of brokers, 
who are responsible to the underwriters for the 
premium (r/), and the mode of contracting and the 
various details are much regulated by the custom of 

(a) Reterencefl to Rections are to tho^e of the Marine laanrance Act^ 
1906 (6 Edw. 7, c. 41). 

(>) Section 1. 

(c) Section 2 (1). (d) See ante, p. 163. 
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the different ftHsociations whoso nioinhers are eiigtt|;;od 
in this particular kind of transaction. 

All iK'rsons who have insural)lo interests may be 
insured, u?iloss they are alien enemies (e), and any 
companies or jK‘rsons not under disability may be 
insurers. 

Amongst subject-matters of marine insurance may 
be named the sliip, tlie ^oods eonnectcMl therewith, the 
car^o, frei;^ht, inon(‘y lent on bottomry, etc. ; but as in 
other contracts, so in marine insuninco, there can he 
no valid agreement with regard to ilh‘gal trading. 

Assignment of Policy. 

When a person has insure<l his interest in any vesscd» 
cargo, or freight, he may assign his policy to another, 
unless the terms of the policy forbid it, and that other 
may sue in his own name, hut is liable to be met by the 
same defences as would have been valid against the 
original assured. The policy may be assigned either 
before or after loss( /’j. An assured who has no 
interest cannot assign ; but this rule does not affect the 
assignment of a policy after loss An assignment 
can be made by indorsement, or (if the policy Ijo 
indorsed in blank) by delivery (/). 

Insurable Interest. 

A person has an insurable interest when he if 
interested in a marine adventure, and in particular 
where he stands in any legal or equitable relation 


(.r) Brandon r . Neshitt (1794), 0 T. H. 23. 

(/) 8«etion 50. (^) fitection 51. 
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to the adventure or to any insurable property (h) at 
risk therein, in consequence of which he may benefit 
by the safety or duo arrival of insurable property, 
or may bo prejudiced by its lo^^s, daina^^e, or detention, 
or may incur liability in re>pect thereof (/). There 
is a marine adventure where insurable proj)erty {h) is 
exposed to maritime perils, or where the earning of 
frei^dit, etc., or the security for advances is endan^rered 
by th(! <‘xposur(‘ of insurable property to maritime 
perils, or where any liability is incurred, by a person 
interested in or responsible for insurable {)roperty, 
by reason *of maritime perils (^'). Such iiiterest must 
exist at the time of the loss, but may accrue during the 
pendency of the policy, ami if the goods ar(‘ insured, 
“ lost or not lost,” such interest in them may be 
acquired after loss has actually occurred, unless at 
the time of effecting the insurance, the assured wits 
aware of the loss and the insurer was not (/). 
Defeasible and contingent interests are insur|il)le, and 
so is a partial interest of any nature {m). 

The following are examples of persons having an 
insurable interest ; 

(u) Shipowners and owners ^ goods — to the extent 
of the value of their interest (/t). 

(b) A mortgagee — to the extent of the sum due to 

him (o). 

(c) A mortgagor — to the full value of the pro- 

petty (o). 

(A) Ship, goods or other movables («. 3 (2) (a) ). 

(0 Section 6. (w) Sections 7, 8. 

(ife) Section 3 (2). (») Section 14 (3). 

(/) Section 6, 00 Section 14 (1). 
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(d) An insurer — who may reinsure to the extent 

of his liability (/(). 

(e) A lx>ttomry bondholder -fo the extent of the 

amount payable to him und«‘r the bond {//), 

(f) A person who has advanced money for the ship’s 

necessaries (r). 

(^) A person advancing frei/rht — if such freight 

is not repayable in case of lo'os (.«). 

(h) The nuisbM- ami crew may insure tludr wages (/). 

An assignment of the interest of the assiircnl in 
the suljject-niatt<'r insured, <loes not, in th(‘ al)sence 
of ex[)ress or implied agreement, transfer the rights of 
the assured under the policy (a). 

(lAMRLINO PoUClKS. 

Where the assured has no insurable interest and 
no expectation of acquiring such an interest at the 
time of the contract, the policy is void. 8o are policies 
made “ interest or no interest,” or “ without further 
proof of interest than the policy itself,” or policies 
made “ without benefit of salvage to the insurer,” 
except in cases where there is no jwssibility of 
salvage (,r). 

Gambling on loss by maritime perils is now an 
offence punishable by fine or imprisonment. The 
prohibition extends to (i) contracts made by a jKjrson 
without having any bonii fide int<*rost in the safe arrival 
of the ship or the safety of the subject-matter insured, 

ip) Section 1>. (?) Section 10. 

(r) Mvran Co. r. [1906] 2 K. B. 655. 

(t) Section 12. («) Section 15. 

(0 Section 11. («) Section i. 
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or a bonA fide expectation of acquiring such an interest 
and (ii) to contracts made by any person in the employ- 
ment of the shipowner (not being a part owner) where 
the contract is made “interest or no interest,” or 
“without further proof of interest than the policy 
itself,” or “ without benefit of salvage to the insurer,” 
or subject to any like term. Any broker through 
whom !ind any insurer with whom such a contract 
has been effected is also guilty of an offence, if he 
knew the nature of the contract (//). 

Disclosure and Representations. 

A contract of marine insurance r(‘(juii*es the utmost 
good faith, and if that be not observed by either party, 
the other party may avoid the contract (:). 

It is the duty of the person intending to insure to 
communicate to the insurer every circumstance* known 
to him or which in the ordinary course of business 
he ought to know, which is material to the risk, that 
is, every circumstance which would influence the judg- 
ment of a prudent insurer in fixing the premium, or 
determining whether he will take the risk (a). The 
•obligation to disclose extends to communications made 
to, or information received by the assured (a). Thus 
he should communicate news tending to show that 
a vessel is overdue, that it is damaged, or that it is 
ost (h). But there is no need to communicate know- 
edge which the underwriters are likely to know, such 

(y) 9 Kdw. 7, e. 12 (Marine Insurance (Gambling Policies) Act, 
909). 

(j) Section 17. (a) Section 18. 

lb) Gladstone r*£ing (1813), 1 M. & S. 35. See also s. 18. 
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as general trade customs^ sfieculations as to war, 
tempest^ etc., nor need the intcMuling assured disclose 
his opinion on matters relating to the adventun*(r). 

A principal is deemed also to know, and to be bound 
by the non-comniuniaition of, circumstances within 
the knowledge, or which in the ordinary course of 
business ought to be within the knowledge of his 
agent (//). “It is a condition of the contract that 
there is no misre[)resentation or concealmeijt, either 
by the assart'd or by any one wlio ought as a matter 
of business and fair dealing to have stated or disclosed 
the facts to him, or to the underwriter for him”(<f). 
Hut this must not l)e curried too far. Ijord Watson 
«ays(/): “The responsibility of an innocent insured 
for the non-communication of facts which happen to 
be within tlu' private knowledge of persons whom he 
merely employs to obtain an insurance upon a particular 
risk, ought not to be carrie*d beyond the person who 
actually makes the contract on his behalf.” 

Similarly, every material representation made by 
the assured or his agent during the negotiations for, 
and l>efore the conclusion of, the contract must l)e 
true, or the assured may avoid the fwlicy. A r(*pre- 
sentation may be of fact, of exjiectation, or of belief. 
It is sufficient if a representation of fact be substantially 
correct, and if a representation of expectation or belief 
be made in good faith 

(<j) Carter t. Boehm (1705), I Km. L. C, (lUb ed.) 491. 

(d) Section 19. 

(e) Lindlbt, L.J., in Blaekbum r. Vigors (18H6), 17 Q. B. D. 67B. 

(/) Ibid., 12 App. Ct^. 531, where the point wa» folly oootidciwd t 

And aee Blackburn r. Hatlant (1B88), 21 B. 11. 144. 

(jg) Sectipa20. 
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The Policy. 

The contract is not valid unless expressed in a policy 
of sea insurance (/t). It must further specify : (1) The 
nuino of the assured, or of some person who effects the 
policy on his behalf ; (2) the subject-matter in'iured 
and the risk insured against ; (3) tho vovage, or period 
of time, or both, as the case may be, covered by tlie 
insurance ; (4) the sum or sums insured ; and (5) the 
name or names of the insurers (/]. In the ca>e of 
a floating ])olicy (k) the name of the sliip may 
be communicated afterwards when cargo is insured, 
and the vessel in which it is to go is at the time of 
insuring not fixed upon. In such cases the insured 
should declare the shipment and tin* value of it as soon 
as he knows of it, and the policy attacht*s to the goods 
in the order in which they are shipp(id (/). Unless 
otherwise agreed, where a declaration of value is not 
made until after notice of loss or arrival the policy 
must be treated as unvalued (/). The policy must be 
signed by or on behalf of the insurer, and where a 
corporation insures it need not be under seal (m). 

The Sup. 

It is customary to draw up a memorandum of the 
terms, which is initialled by the underwriters before the 

(A) Stftmp Act, 1891 (64 & 56 Viet. c. 39), ». 93 (1). And see 
Qtnf\>r$ikring» AhHe$eUkahet v. Da Coita, [1911 J 1 K. B. 137. 

(<) Section 23. 

(A) 7.C., a policy which deiicriben tho insorance in general ternu and 
Jeavoo the name of the ship to be defined by subsequent declaration. 
See also ss, 26, 29. 

(0 Section 29. 

(rfO Section 24. 
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execution of the formal |>olicy, and the ^tenoral practice 
of the commercial community i-^ to recojjnise this 
memorandum (called Th*> Slip) as though it were the 
contract ; hut at law nothing can he sued iij>on but 
the stamped policy, and the slip can he looked at hy thc 
court for collateral purposes only (c.o., to determine the 
date when the risk was undertaken (a) ), nor does the 
initiallin;^ of the slip create a contract to enter into a 
policy (o). So a document calhsl an “open cover/’ 
by which underwriters a^rroed to reinsure* to the 
extent of excesses over certain amounts, risks taken by 
the ori«;inal insurers, was held invalid both as a policy 
ami as a contract to issue a policy, because it did not 
*specify the “ sum insun*<l ” ( p). 

Kinds of Makink Policies. 

Ainon^ the most important divisions is that into 
vabml and unvalued policies. In a valued ))olicy the 
amount is fix<‘d hy a^r<3ement and stated in the policy (q)» 
An unvalued policy is oik* which does not state the 
Value of the subject-matter of tin* insuninee ; hence, 
after a loss, the amount to he paid hy th<; underwriter 
remains a matter of assessment. suhj(*ct to the limit of 
the sum insured (r). 

Policies may also lx* divided into royayc, //uic, and 
mixed, A voyage policy is one which covers the 

in) Sections 21, 89. 

(c) Finhrr r. JArtrpo(*l Marine Inturanee Co, (1874), L. R, 9 Q. B. 
41S. This will not appir to the case of a lire policy iTIiomptm t. 
Aflamn (1889), 2S Q. B. 1). 361. 

(jp) IJume Marine Inmranee Co. t, SotUh, [1898] 2 Q. B, 851 ; 
3Cofn.Cax. 172. 

iq) Section 27. See poH^ p. 877. (r) Section 28. 

2 0 


X.L. 
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subject-matter at and from” or from one plaqe to 
another or others. A time policy covers it during 
a specified period, which must not exceed one year (.s) ; 
but such a policy may contain a “ continuation clause ” 
to the effect that in the event of the shipjbeingiat sea^ 
or in tlie event of the non-completion of the voyage at 
the expiration of the policy, the subject-matter of 
insurance shall be held covered until the ship's arrival, 
or for not more than thirty days thereafter. / If the 
risk covered by the continuation clause attaches, either 
a new policy must be issued or the existing [>olicy must 
be stamped in respect of the contract created by the 
continuation clause' (0* A policy of insurance made to 
cover a ship under construction or re[)air or on trial, 
may be stamped as a voyage policy, although made for 
a time exceeding twelve months (»). A time policy, 
in which the voyage also is specified, is styled a mixed 
policy, e.<^, A. to X. for six months (s). 

Form of Marine Policy. 

The policy may be in print or writing, or partly 
written and partly printed. The form set out below is 
known ns Lloyd’s S. G. policy, and is the form of policy 
scheduled to the Marine Insurance Act, 1906 (fi Edw. 7, 
c. 41), The notes which follow will, it is hoped^ 
elucidate it. 

S. G. 

£ 

Bb it known that a. and or a$ Agent as well in hh 
own name as for and in the name and names of all and 

(0 Section 25. 

(0 Stamp Act, 1891 (54 4t 66 Viet. c. 39), ». 93, as amended bj s. U 
of the Finaneo Act, 1901 (1 Edw. 7, c. 7). 

(«) Kerenue Act, 1903 (3 Edw. 7, c. 46), b. 8. 
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every other person or persons to whom the same doth, 
may, or shall appertain, in part or in all doth make 
assurance and cause himurlf and them, and every of them, 
to 1 m 3 iusureil (a), lost or not lost (b) at and from(c) 
LoiKhtti. Upon any kind of ^((mmIn and merchandises, and 
also upon the Iwdy, tackle, apparel, ordnance, munition, 
artillery, boat, and other furniture, of and in the >(tKHl ship 
or vessel calle<l the Mary, whereof is master umler (iod, 
for this present voyage, John StniJi, or wh(»Hoevcr else 
shall go for muster in the said ship, or by whatsoever other 
name or names the Siii<l ship, or the muster tliereof, is or 
shall be named or called ; beginning the adveninre upon 
the said goods and merchandist^s from the h)ading there(»f 
aboard the said ship (c) upon the said ship, etc. 

and so shall continue'and endure, during her uIkmIo 
there, ufKUi the sjiid ship, etc. ; and further, until the said 
ship, with all her ordnance, hiekle, apparel, eU;,, and good* 
and merchandises whatsoever shall bo arrived at Melhoitnie 
upon the said ship, etc., until she hath moored at anchor 
twenty-four hours in good safety (d) ; and u|K»ti the goods 
and merchandises, until the same bo there <lischarged and 
safely * landed (e). And it shall be lawful for the said 
ship, etc., in this voyage, to pnx:eed and sail to and touch 
and stay (f) at any ports or places whatsoever wm the U'rft 
Coant of Afriai without prejudice to this insurant. The 
said ship, etc., goods and merchandises, etc., for so much 
as concerns the assured, by agreement between the assured 
and assurers in this policy, are and shall he valued at(g) 
Touching the adventures and perils which we, the 
assurers, are contented to l>ear and do take upon us in 
this voyage •* they are of the seas (h), men of war, lire (i), 
enemies, pirates (j), rovers, thieves (k), jettisons (I), letters 
of mart and counteimart, lurprisals, takings at sea, arrests, 
restraints, and detainments of all kings, princes, and 
people (m), of what nation, condition, or quality soever, 
barratry (n) of the. master and mariners, and of all other 
penis (o), losses, and misfortunes, that have or shall come 


2 b2 
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to the hurt, detriment, or damage of the said goods and 
mercliandises and ship, etc., or any part thereof ; and in 
case of any loss or misfortune it shall be lawful to the 
assured, their factors, servants and assigns, to sue, labour, 
and travel for, in and about the defence, safeguards, and 
recovery of the said goods and merchandises, and ship, etc., 
or any part thereof, without prejudice to tliis insurance ; 
to the charges whereof we, the assurers, will contribute 
each one according to the rate and quantity of his .sum 
herein assured (p). And it is expressly declared and agreed 
that no acts of the insurer or insured in recovering, saving 
or preserving the property insured, shall be considered as 
a waiver, or acceptance of abandonment (p). And it is 
agreed by us, the insurers, that this writing or policy of 
assurance shall be of as much force and effect Jis the surest 
writing or policy of assurance heretofore made in Lombard 
Street, or in the Royal Exchange, or elsewhere in London. 
And so we, the assurers, are contented, and do hereby 
promise and bind ouraelves, each one for his own part, 
our heirs, executors, and goods to the assured, their 
executors, administrators, and assigns, for the true per- 
formance of the promises (q), confessing outselvea paid 
the consideration (r) due unto us for this assurance by the 
assured, at and after the rate of 

In witness whereof we, the assurers, have subscribed 
our names and sums assured in Lomlnu, 

N.B. — Corn, fish, salt, fruit, flour, and seed are warranted 
free from average, unless general, or the ship be stranded ; 
sugar, tobacco, hemp, flax, hides, and skins are warranted 
free from average under five pounds per cent. ; and all 
other goods, also the ship and freight, are .warranted free 
from average, under three pounds per cent., unless general, 
or the ship be stranded (s). 

Notes on the above Form of Policy* 

(a) icell in his own name etc * — The words of 
the policy are sufficient to protect all persons who 
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possessed an insurnhle interest at the time of the 
insurance or acquired one during the risk ; and under 
them a person interested, who did not authorise an 
insurance to he «‘tfeeted lor him, may subsequently, 
even after th(‘ loss, a<lopt and claim the benelit of the 
insurance (a*). 

Hut it is not enough that the p<Tson claimin<^ the 
benefit of the policy should be within the d(*scription of 
those insured, if the |M3rson etfoctin;; the policy did not 
in fact intend to insure on his behalf (//). 

(h) “ Lost or not lost'^ — The words cover tlu^ Jissured, 
althou;^h the suliject-inatter of th<‘ insurance has been 
partially or entirely lo-t at the conclusion of the 
contract of insurance. Thev* wonls incorporate an 
exception to the rule that tin* assured must have an 
insurable interest before the lo‘-s. an exception reco;;- 
nised at law. They also entith* the underwriter to 
his premmm, whether tlu* subject-matter has a(,*tually 
arrived safely or not (r). But if, when tla; contract is 
made, the assured is aware of the lo-s and th<‘ insurer 
is not, the ]»olicy is of no avail (a), neither can the 
underwriter nduin the premium if he knows of the 
conclusion of the risk {: ). 

(c) At and from'^ “ the adventure on 

the said (foods” etc. — These are the words which deter- 
mine the time from which the insurer is on the risk. 
If the ship is insured “ from ’’ a place, the insurer’s 
risk dates from the time when she starts on the voyage 

( 0 ) Section 86. 

(y) Boston Fruit Ot. v. British and Marine Insurance Co., [1906j 
A. C. 336. 

(«) 8«tlon 84 (3) (b). (a) Schedule I., r. 1, 
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insured (h) ; if she is insured “at and from,” the risk 
dates from the jtime when the contract is concluded, if 
at that time she is in safety at that place ; otherwise, 
the risk commences from the time she arrives in 
good safety at that place (c). If freight is insur(‘d the 
risk, under the words “at and from,” attaches imme- 
diately the ship is in good safety at that place, if the 
-freight is chartered freight, otherwise it usually attiiches 
pro rata as the cargo is loaded (<f). Whether the ship 
is insure(l “at” or “at and from” it is an implied 
condition that she shall commence the v(‘nture within 
a reasonable time unless the delay was caused by 
circumstances known to the insurc^r before the con- 
clusion of the contract, or the insurer has waived the 
condition (e). If a place of departure is mentioned, no 
risk will attach to the underwriter if th(‘ ship does not 
sail from that place (/). The insurer’s risk on goods 
insured “ from* the loa<ling thereof” does not attach 
until they are on board, the risk during transit from 
shore to the shi[> is on their owner ((/), To meet 
this and the case of loss whilst unloading, a clause is 
often put in the margin of the policy to the following 
effect : “ incUtd'nut all of craft to anil from the 
, vessel f 

(d) and (e) “ Until she hath moored f etc. “ Until the 
same Inf there discharged f etc. — These words are intended 
to fix the date of the cessation of the insurer’s risk. 
Where the risk on goods continues until they are 
“ safely landed,” they must be landed in the customary 

(i) Schedule I., r, 2. (e) Section 42. 

(r) Schedule I., r. 3 (a), (b). 

(<0 Schedule I., r. 3 (c), (d). (g) Schedule I., r. 4. 
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manner and within a reanonable time after arrival at 
the port of dixehnrj;©, and if tliev are not ko landtHl the 
risk ceases (/i). So, if it is eustoinary at the port to 
hind the jjoods by means of lij;hti‘rs, the risk continues 
until tlie jj;oods are safely landed after ti:ansjK)rt in the 
lighters (/). 

(0 “ To proi'eM and sail to and touch and stap^** 
etc, —It is the duty of the a>sured not to deviate, that 
is to say, not to go out of the proper course, as agreed 
or as pr(‘>crib(Hl by custom, between the termini of the 
voyage. Deviation, without lawful excuse, entitles the 
underwriter to avoitl the jiolicy, even thougli the ship 
has regained her cour>e lM*fore any loss occurs, and the 
risk wa’< not increased by such deviation (k). Deviation 
is excused if specially authorised by the policy, or if 
caused by circunistaiu’cs beyond the control of the 
master or his <Mnployer, or if r(*asonably lUH^essary to 
comply with a warranty ; or to ensure the sahdy of the 
fillip, or* to save human life; or to obtain medical or 
surgical aiil for any |K*rson on board, or if cauwMi by 
barratrous conduct of master or crew, if barratry l>e a 
peril in*'iired against (/) ; but a tieviation for tin* mere 
purpose of saving [>ro|M‘rty is not justifiable {?n). The 
worils quoted at the hea»l of this note authorise the 
subject of insurance to procee<l to and stay at c(*rtnin 
ports mentioned in the jiolicy, but not even to fiUiy at 
such ports may the fillip deviate 1‘rom the voyage ; she 
may touch and stay at them in the course of the voyage 

(A) Schedule L, r. 5. 

(i) Hurry r. R^yal KrthAn^r (ISO!), 2 Bos. & P. 4W. 

(A) Section 46. 

(0 Section 41;. 

(«) Setsramauga r. Stamp (1880), 5 C, P. 1>. 
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from the port of (lej)arturo to* the port of destination (n). 
Liberty given to a ship insured on a voyage from 
Ijondon to Plymouth to touch at any port in tho 
English (Jhannel will not excuse a call at Penzance, 
this last-named jwrt being beyond the voyage in ques- 
tion, but it would allow a call at Newhaven in Sussex. 
If uft(*r the commencement of the risk the destination 
of the ship is voluntarily changed from that contem- 
platetl by the |>olicy, this is a chang(‘ of voyage, and 
not a mere deviation, and is not authorised by the 
clause now being considered (<>). Where the d(*stina- 
tion is specified and the ship saihs for a different 
destination, the risk does not attach (y>). Further, if 
an insurance is effected for a particular voyage and 
there is a change of voyage, the insurer is discharged 
from the time when tlu^ determination to change is 
manifested, even though the ship be lost before she has 
actually changed the course of the voyage for which 
the insurance was effected (yj ; but a mere iiitentiou 
to deviate which is not carried into effect will not avoid 
the policy (r). Any hardship which cargo owners or 
others may suffer by this state of the law can be, and 
often is, met by a sp«*cial clau>e inserted with the; assent 
of all parties affected. 

The voyage must be prosecuted with reasonable dili- 
gence and un justifiable delay will discharge the insurer(«). 
The reason is that “the voyage commenced after an 
unreasonable interval of time, would have become a 
voyage at a different jwriod of the year, at a more 
advanced age of the ship, and, in short a different voyage 


(h) Schedule Im r. 6. 
(u) Section 46 (1). 
Ip) Section 44. 


(j) Section 45 (2). 
(r) Section 46 (5). 
(«). Section 48. 
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than if it had been prosecuted with ])roper and ordinary 
diligence ; that is, the risk would have been altcrtHi 
from that which was intended ”(/ ). I’ircuinstances 
which excuse deviation will also excuse <lclav (>/). 

(g) SIhiU he valued etc. — The value of the 
subjwt-niatter as stated is accepted for the purposes 
of assessing com[)ensation wluui a loss has hap[>ened 
as the true value, and is conclusive between the 
insurers and the assured except for the pur[)osc of 
determining whether there has l»e(‘ii a constructive 
total loss (. 1 *) ; unless there i^ evidence that the amount 
fixed was fraudulently stated, or intended by both 
parties as a m(‘rc wager. “An exorlntant valuation 
may l)e evidence of fraud, hut when the valuation is 
bonft fide, th<’ valuation agreed upon i" hinding ” (//). 
The effect of a valued policy may f)e illustrat<*tl hy the 
ctise of Hahnoral ( 'omi>aui/ (S.S.) \, Marleu (:). The 
defendant in that ease insured a ship valued in the 
policy at £33,000. The ship incurred salvage expenses 
and a general average loss. In the salvage action tln^ 
real value of the ship was proved to he £40,000, and 
in the average '•hitement the rights of the parties were 
adjusted ujxjn the footing that .£40,tKi0 was the con- 
tributory value of the ship. The insurers wert‘ held 
liable to make good to the owners only 33-40tlui 
of the salvage and general uvenige losses ; that is, to 
pay in the proportion of the insured value to the 
contributory or salvage value, 

(0 Mmnt T. LarhtM (1832), 8 Bing. 122, /«t Tixual, C.J. 

(i») Section 49. Sec ante, p. 375. (x) Section 27. 

Bovill, C.J.. in Barker r. Janson (1868), L. K. 3 C. P. 306. 
dee aim The Mai*, [1894J P. 320. 

(«) [1902] A.C. 511 ; 7 Coni. Caa. 292. 
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(h) Perils »», of the seasP — The clause ie 
which these words occur deftnes the various dangers 
against loss in connection with which the insurers 
agree to indemnify the assured. The term “ perils ol 
the seas ” refers only to fortuitous accidcmts or casual- 
ties of the seas, and does not include the ordinary 
action of the winds and waves (a). The indemnity is 
against accidents which may happen, not against events 
which must happen ; nor nee<i tlui loss ho occasioned 
by extraordinary violence of the winds or waves. If a 
vessel strikes upon a sunken rock in fair weather and 
sinks, this is a loss by perils of the sea. And a loss by 
foundering, owing to a vessel coming into collision with 
another vessel, even when the collision results from 
the negligence of that other V(‘Ssel, falls within the 
same category {h). A loss brought about hy negligent 
navigation will be covered, if that which immediately 
caused the loss was a peril of the sea, even if the 
negligence is that of the assured himself, so.long as it 
done not amount to wilful misconduct (c). Damage 
done by rats to a vessel which prevents her from 
sailing is not a pril of the sea ; but if in consequence 
of the ravages of ruts sea water ent(‘rs the ship and 
damages the cargo, there is a loss by a peril of the 
seas (d). 

(rt) Scheilule I., r. 7. Under penis of the «ea* are comprehended 
winds, wave*, lightning, rocks, snoaU, collisions, and in general all 
Cannes of loss and damage to the property insured, arising from the 
elements, and inevitable accidents, other than those of capture and 
detention (Phillips, s. 1069). 

(A) The Jantho (1887), 12 App, at p. 509, j>er Lord 
^Ukrschell. 

(c) IVindtr €». v. Thames^ etc. Marine Innranee Cb,, [18981 
S Q. B. 114 ; 3 Com. Cas, 123. 

(d) Hamilton t. (1887), 12 App. Cas. 618. 
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The case of Tiie Inchmaree (e) shouhi be noted. In 
that cose a vessel was lyinj; at anchor oflF the shore, 
ahuat to j)roce(‘d on her voya^jj* ; the boilers wer(' being 
filled by means of a donkey-<‘ngine ; owing to a failure 
on the j)art of somebody on board to see that a certain 
valve was open, the valve remained closed, and conse- 
quently, in the o})eration of }»umping, water was forced 
hack, split the air chamber, and disahknl the pump. 
The House of Lords dwided that the damage was not 
caused by “perils of the seas,” nor by any cause similar 
to “ perils of the seas” and that the insurers wen^ not 
liable on the policy. In constMjiience of this decision 
a spwial clause— styled The Inchmaree clause — is now 
usually add(‘d to the policy, which meets such a case as 
this. 

(i) “ F/re ," — The peril insured agi^nst is not merely 
unintentional burning ; for instance, a fire voluntarily 
caused in order to avoid c^qiture by an enemy is covered 
by the policy (/) : or a fire? inttmtionally cauwid by a 
person other than the ar^^ured (y). A jwlicy on goods 
will not cover any loss cnuscal by a fire resulting from 
the condition in which th(‘y were shijquHl (h). 

(j) — The term includes jiassengers who 
mutiny and rioters who attack the ship from tJie 
shore (/). But the expression must be construed in 
its popular sense as meaning jiersons who plunder 

(e) TkamcM and Merney Marine laturattee (M v. UamiUon (1887), 
12 App. Cas. 484. 

C/) Garden v. Rimminyten (1807), 1 Camp. 123. 

(jl) Midland Jneuraiur Co. r. Smith (1881), 6 Q. B. D. 861. 

(4) Boyd V. Dnboi* (1811), 3 C!«mp. 133. 

(0 Sebedok 1., r. 8. 
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indiscriminately for private gain and not persons who 
seize property for some public political end (/,). 

(k) “ r/nVmv.” — Clandestine theft, or theft com- 
mitted by any of the crew or passengers, is not included 
in the term “thieves” as used in this clause of the 
policy (/). 

(l) “ JetiisonsJ * — This means the throwing overboard 
of tackle or cargo to lighten the ship bont\ fide and in 
an emergency. As a rule th(‘ insurer is not liable to 
indemnify the owner of the goods if they were being 
carried on deck or in deck houses ; but custom of the 
trad(‘ or express agreennuit may throw the loss on the 
insurer (m). 

(m) "Arrests^ redmints^ etc, of hhujSy 

princes and people^" - ref<*rs to political or executive 
acts, such as capture in time of war by an enemy, 
stoppage of neutral ve>seU suspected of cjirrying 
enemy's goods, embargo in time of peae(‘, etc. (//). The 
mere operation of a municipal law preventing the 
delivery of goods at their destination the landing 
of cattle suffering from disease) is a “ restraint of 
people *’ (o). The property of an alien enemy cannot 
of course be in^uriul against capture during war with 
this country ; but if such property were insured and 
seized by the Gov<*rmnent of the assured before an 
actual state of war existed, the subsequent breaking 

(*) Itetmblic of Boliria v. IndcmnUy Mutual Marinti Atturnnct 
Ci,.,[1903] 1 K. B, 78ft. 

(/) Schedule I., r. 9. 

(«) Milwati t. mhhert (1842), 3 B. 120. 

(») Scfat'dale I., r. 10. 

(«) Miller T. Law AceidviU Inaurante Oo., [1903] 1 K. B. 712.. 
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out oF war would not invalidate the contract 'ot* 
insurance, although the right to recover wouhl he 
suspended during the continuance of hostilities (;>). 
The insurer is not liable under this heading for loss 
occasioned hy riot, or hy ordinary judicial 
process («). 

It is not unusual for insunTs to stipulate* hy a s}»eciul 
clause in the policy tluit they >hall not he lialde for loss 
cau>ed hy capture or seizure. This clause is known as 
the F. (\ «fe S. claus(* (fr<*e of capture and seizure). 
It withdraws from the juotwtiou of tin* |K)licv ct'rtain 
risks which would oth(*rwu‘.-'e he coverwl. For iustaueo» 
where in anticipation of war the Government of the 
♦South African Itepuhlic seized gold helonging to its 
own subject, it was held that there was a seizure wit, bin 
tlie meaning of tin* warranty and that the insurers 
\v(*r(? not liable on the jwlicy (y). 

When th(* ])olicy contains a warranty of freedom 
from capture, the insurer's liability ceases on capture 
of the vessel. Thus, in a policy against total loss hy 
perils of the sou, containing the F. (\ & 8. clause, a 
neutral shi[) carrying contraband during the Russo- 
Japanese war, w'us cjiptured hy the Japanese. While 
l>eing navigated towards a Court of Prize, the ship was 
wrecked and became a total loss. She was afterwards con- 
demned in the Prize Court. On a claim hy the owners 
under the policy, it was held that when the ship was first 
seized there was a total loss hy a capture, the InwTulness 
of which was authoritatively determined by a subsequent 

(fi) Janjuin r, Drir/onUin (\nuoli4ateA Minn, [1902] A. C. 484 ; 
7 Com. Can. 268. 

Bobinson Gold Miniiu Oo.r, Alliance Jnsaranee [19Wj 
2 K. B. 489 ; affinned, [1904] A. C. 859. 
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decision of the Prize Court and that the captors and not 
the assured had lost the vessel by shipwreck. Accord* 
in^ly, the owners failed to recover {r). 

(n) “ Barratry of the master and mariners." — The 
term “ barratry ” includes every wrongful act wilfully 
coniinitted by the master or crew to the prejudi(!e of 
the owner or charterer (s). For example, setting fire 
to or scuttling a ship or employing it for smuggling {t} 
are })arnitrous acts. 

(o) All other jterils." — This means all other perils 
of a nature similar to thos(i which have already been 
enumerated in the policy {it). 

(p) In case of any loss or misfortune . . , waiver 
or acceptance of abandonment." — This is styled the 
“ .suing and labouring clause.'’ The object is to en- 
courage the insurer and the assured to do work to 
pre.serv(* after an accident the property covered by the 
policy, and to make the best of a bad .state of affairs. 
Should they do so, the clause provides that their 
respective rights shall Im* in no wise prejudiced by any 
acts done in pursuance of such object, and that the 
assured shall be entitled to obtain his expenses con- 
sequent on the work from the insurers. But for this 
clause an assured might abstain from any attempt to 
safeguard wrecked property for fear that such conduct 
might be deemed a waiver of his right to abandon, 
although under such a clause it is his duty to take 

(r) Andrrstm r. Afartes, [1908] A. C. S.'W. 

(«] Schedule I., r. 11 { and Me li/rie r. Ruweroft (1806), 8 Kart, 

186 . 

(0 Otry T. B%rr (1883), 8 App. Can. 893. 

(») Schedule I., r. 13. 
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reasonable measures to avert loss (^). General average 
losses and contributions anil sjilvage charges are not 
recoverable under the elau^S nor are expense's incurred 
to avert loss not covered by (he policy (y). Moreover, 
if the insurer incurs expenses which, if thin' had Iwien 
incurred by the assured, would have la'cn recoverable 
from the insurer under the clause,, the insurer cannot 
recover them from the assured 

(ijJ “ d'o ire the /•)»,” etr , — This claiiso 

requires modification to adapt it to the needs of an 
underwriting limited liability com))any. Each in- 
surer who signs, signs on his own behalf only, uml 
agrees to indemnify the assured to an amount not 
exceeding the sum he places next his name. Where 
there is a loss recoverable under the policy, cjich insurer, 
if there be several, is liable for such proportion of the 
loss as the amount of his subscription bears to the 
valued or assessed amount of the loss; one insurer 
is not liable for another's default unless it be expressly 
so agreed (a). 

(r) Con/esiiiip ourselves etc . — This recital is 

sometimes varied by stating that the persons negotiating 
the policy have agreed to pay ; in either case, unless 
otherwise agreed, the broker is dirwily rcsjmnsible to 
the insurer for the premium (//). The custom making 
the broker and not the assured liable to the insurer for 
the premium extends also to a “company’s policy,’* 
which contains a promise by the assured to pay. fiven 

(*r) Section 78 (4> (y) Section 78 (2), <8). 

(e) Crtman ▼. Utanier^ [1804J 1 K. B. 87, 

(<i) C/. Tvter t. Shipoiotwrt iSgitdicate {Heastured), [1896] 1 Q. B, 
m ; 1 Com. Cm. 224. 

(•) Section 55 (I). See ante, 158, J54. 
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this does not make the assured directly liable to -the 
insurer, for payment must be made according to the 
custom, /.c., by the broker (c). In the absence of fraud, 
an acknowledgment on the policy of the receipt of the 
premium is conclusive as between the insurer and the 
assured, but not as between the former and the 
broker (d), 

(s) “ etc, — This clause is styled the “ memo- 

randum ” ; its object is to prevent the insurers from 
being liable for loss on certain goods peculiarly liable 
to damage on a sea voyage, or for certain small losses 
which must almost necessarily occur, but which might 
increase the liability of the insurer beyond what he 
could calculate on. The meaning of the clause has 
)»een much considered, and it is believ(‘il that the result 
of the cases may bo summarise<l thus : ( i) tlie insurer 
is not liable to indemnify against a partial loss or 
damage to the first group of goods (viz., corn, fish, 
etc.) unless the loss is a general average loss (e), or 
unless the .ship be strandetl* (/ ) ; (ii) he is not liable 
to indemnify against a partial loss or damage to the 
second group (viz., sugar, etc.) unless the damage 
amounts to five per cent, of the valm^ of the thing 
damagetl ; (iii) he is not bound to indemnify against 
partial lo.ss or damage to the ship, freight, or any goods 
other than the above, unless the lo.ss amounts to three 
per cent, of the value of the thing lost or damaged, or 

(/t) Vnirrrto Insurance Co. of MUan v. Merchant*' Marins 
ln*uraHcr [1897] 2 Q. B. 93 ; 2 C’om. Cas. 28, 180. 

(d) Section 64. 

(r) See pp. 488— 440. 

if) The term “ average onlew general,” mean* a partial low of Uta 
enbject-matter insured, other than a general average loes, and does not 
include “ particular chiaipea.*' 
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unless it be a general average loss, or unless the ship be 
strandetl. It should be stated that a general average 
loss may not Ije adtled to a partieulur average loss to 
make up the spwiHed percentage {•/) ; but in u voyage 
policy successive losses, though from different perils, 
may be added together for this purpose, and in a time 
policy successive losses occurring on the sanu* voyage 
may bo added together, but not losses occurring on 
distinct and separate voyages Ji). The meaning of 
“stranding” in this memorand»m is not always very 
clear ; it means tluit the ship has by some accidtmt. or 
(at any rate) out of ordinary course (/j, touched the sea 
bottom or something in immediate cofiUict with it, and 
has thereby been retarded on her course for an 
appreciable length of time. The fact that the stranding 
has taken place renders flu* insurer liable (save to 
goods in class 2) fur all los'*es on the goods, though 
liJippening before or after the stranding, and not 
uttrihutuble to it (/) ; hut the goods must be actually 
on board at the time of tlie stranding (/•). The words 
“sunk or burnt *' are sometimes adtleil at tlu‘einl of the 
memorandum. In such case a ship is not “ burnt ” 
within the meaning of the policy, unless the injury by 
fire is such as to constitute a substantial burning of the 
ship as a whole (/). 

Another clause, being an additional limitation of the 
insurer’s liability, is of fre(juent occurrence ; it is 
styled the F. P. A. (free of particular average) clause, 

(s) Section 76 (3). 

(A) Stewart v. MerchanUe' Marine Insurance Co. (18S6), 16 Q. H. D. 
619. 

(«) Kingt/erd v. Manhall (1832), 8 Biog., At p. 463. 

{It) Schedule I., r. 14. (1) The OUnltret, [1894] P. 48. 
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and runs thus : “ Warranted free from particiidar 
average unless tJie vessel or craft be stranded, sunk, or 
burnt, each craft or lighter being deemed a separate 
insurance. fJndenmters, notwithstanding this warrantg 
to pag for any damage or loss caused by collision with any 
other ship or craft, and any s]>ecial charges for ware- 
house, rent, reshipping, or forwarding, for which they 
would otherwise be liable. Also to pay the insured value 
of any package or packages which may be totally lost in 
transhipment. Grounding in the Suez Canal not to U 
deemed a strand, but underwriters to pay damage or loss 
which may be proved to have directly resulted therefrom.^' 
Save in tho matters specially referred to in this clause, 
the warranty “ free from particular uveraj^e prevents 
the assured from r<*eovering for a loss of part other 
than a loss incurred by a general average sacrifice ; hut 
if the policy covers parcels separately valued, or when 
by usage the contract is apjwrtionable, the risk for loss 
of an apportionahle part is on the insurer (m). This 
warranty does not exonerate the insurer from salvage 
charges or from liability under the suing and labouring 
clause, if expense bo incurred to save the subject-matter 
of insurance from a loss for which the insurers would 
have been liable (n). Such expenses are termed 
“ particular charges ” (a). 

A further clause, which is either printed in the body 
of the policy, or put in the margin, or otherwise 
attached to the policy, is the Running Down Clause, 
the object of which is to cover the shipowner from loss 
in the nature of damages payable by him by way 


(«) Section 76 (1). 
(«) Section 76(8). 


(e») Section 64 (8). 
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of compensation for collisions between his and other 
ships caused hy the default of those in charge of his 
ship. 

Reinsurance. 

Reinsurance occurs when one insurer insures the 
risk he has undertaken witii another insurer. 

The law applicable is in the main the same as that 
which governs an original insurance. The reinsurer 
usually undertakes, with regard' to the original j)oliey, 
“to pay as may be paid thereon.'’ These words do 
not create any liability unless the reinsured actually 
became bound to pay under the original policy ; it is 
not sufficient that he should have |>aid in good faith in 
the l)elief that he was liable (p). A reinsurer need 
not give notice of abandonment (y). The doctrine of 
subrogation (r) applies to reinsurance, and the re- 
insurer is entitled to his proper proportion of any 
money which has been or could be recovered by 
enforcing a right that would diminish the loss ot the 
original insurer («). 

Double Insurance. 

A double insurance occurs when the assured etfects 
two or more policies on the same intc*ro8t and adven- 
ture. If the two together cause an over'insurance the 
excess cannot be recovered, but the assured may sue on 
whichever policy he desires, and may recover the whole 

0») aippendaU T. UoU (18»), 1 Com. Cm. 197. 

(j) 8«cti(m 62 (8) ; Mul tee po$t, pp. 891, 892. 

(r) See ant«, p. 860, p. 390. 

(#) AMifittftzioni Geiurali * TrktU ?. £mprM Asturaitct Oar- 
[1907] 3 K. B. 814. 
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sum to wliich he is entitled by way of indemnity (0- 
Where the policy is a valued policy, the assured must 
give credit as against the valuation for any sum 
received by him under any other policy without regard 
to the actual value of the subjeet-matU'r insured (u) ; 
and where the policy is unvalued, he must give the like 
credit as against the full insurable value (.r). As 
between the insurers each is liable to contribute rate- 
ably his proportionate part (y), the assured holding 
any excess he may have received in trust for such of 
the insurers as are intev ne entitled to it (a). Any 
insurer who pays more than his proportion of the loss 
is entithnl to contribution from the other insurers in 
the same way as a sur<‘ty who has paid more than 
his proportion of the debt (//). 


Alteration or a l\)Liry. 

In accordance with the general principles of con- 
tracts an unauthorised alteration in a }>olicy has the 
effect of making it void as against all who were not 
parties to the alteration (A). A material alteration by 
consent is usually made by indorsement signed by the 
parties but (i) the alteration must take place before 
notice' of the dotermioation of the original risk ; and 
(ii) must not extend the time beyond >ix months in the 
case of a jK>licy made originally for less than six 

(0 Section .'{2 (2) (h). 

(«j) Section S2 (2) (b). 

(«) Section 82 (2) (c). For the m(Kie of iwcertaining insomble 
value, eee e. 16. 

(y) Section 80 (1). 

(«) Section 32 (2) (d). {h) Antt, pp. 89, 336. 



Inonthsy nor beyond a year in any other case ; and 
(iii) no additional or further ijuni may bo insured by 
the alteration (e). 


Losses. 

Exc«‘[)t where otluu'wise agreed, the insurer is liable 
for any loss [)roximately caused by a peril insureil 
against, even though tlie loss would not have occurred 
but for the negligence or misconduct of the master or 
crew. But he is not liable for ortlinary wear and tear, 
nor for loss causetl by inheu’ent vice of the subject- 
matter insured, or by ruts or >ermin {d). Losses are 
of two kinds : partial, where the subject-matter of the 
insurance is only partially damaged, or wht*re then* is 
but an obligation to contribute to general average, and 
total, where the subject-matter is wholly destroyed, 
or has become so damaged that the owner is justitied 
in abandoning it. Total losses are sub-divided into 
actual total losses and constructive total losses. An 
actual total loss occurs when the suljject^matter is 
actually destroyed, or irreparably damaged, or wdiere 
the assured is irretrievably deprived of it («-) ; e.(j., when 
a ship ceases any longer to l)e a ship, and becomes a 
mere bundle of planks ; or w hen goods are so damaged 
as to have ceased to exist in such condition or form as 
to answer the denomination und<*r which they were 
insured ; or when lost to the owner by an adverse 

(<?) The sump Act, 1891 (54 & 55 Viet. c. 89), •. 96. The irwer- 
tion of « continuation clanie if now permisfibie, fee antr, p. 370. 

(rf) Section 55. Snbject to agreement, falvage ebtrgef incurrod in 
prerenting a Iom bj ^wrib inimrm agoinet, may be recovered of a loot 
by Umm perib (f. C5), . 

(e) Section 57 (ly 
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valid decree of a court of competent jnrisdiction in 
consequence of a peril insured against (/). But posses- 
sion restored after action brought does not disentitle 
the owners to recover as for a total loss (y). 

Where the ship concerned is missing, her actual total 
loss may be presumed, if no news be received after the 
lapse of a reasonable time. 

A constructive total loss occurs where the subject- 
matter insured is reasonably abandoned on account of 
its actual loss appearing to be unavoidable, or because 
it could not belpreserved from actual loss without an 
expenditure which would exceed its value when the 
expenditure had been incurred (h). Thus, there is a 
constructive total loss where a vessel has sunk in deep 
water and cannot be raised without incurring an 
expense greater than her value (<), or when a ship has 
been so damaged that the cost of repair would exceed 
her value when rej)aired (k). 

It has been recently decided by the House of 
Lords (/), but independently of the Act, that the 
assured is entitled to add the break-up value of the 
ship to the cost of the repairs in determining whether 
as a “ prudent uninsured owner he should repair her. 
It is open to question whether this decision will govern 

(/) sale by the Oonrt of Admimlty (Cwman v. IfVif (1888), 
18 App, 6 m. 160. 

(p) Jlufi T. Xitpal Enehnnge At$vrance Corporation^ [1897] 
2 Q. B. 136 ; 2 Com. Caa. 201. 

(A) SecUon 60 (1). 

(0 Section 60 (2) (i) ; Kmp t. Ballidng (1866), L. K 1 Q. B. 
620, 

(A) A« to taking general arerage contribntiora into acconnt, «e« 
a. 60 (2) (ii) ; Kemp t. HeMidng, enpra. 

(I) Mneheth Co^ lAmited t. Mantime hmranee CU, [1908] 
A.C.U4. 
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cases under the Act. Moreover, the insurers cannot 
by gratuitously intervening and incurring an expense 
which a prudent owner would not have done, convert 
a constructive tobil loss into a [»artial one ; by 
raising a vessel which has bt‘en sunk in dt*ep wat<*r and 
abandoned by the assured (mi). 

Notice ok Abandonment. 

In every case ot‘ constructive total loss, notice of 
abandonment must Ix' given ; otherwise — unless notice 
be waived by the insurer -the loss will be considered 
as partial («). A notice of abandonment must indicate 
the intention of the assured to alaindon his insured 
interest unconditionally (<»), an owner cannot 
abandon (part of a ship. The notice must be given 
with n^isonable diligence aft€*r th<‘ receipt of reliable 
information, a reasonable time for inquiry being allowed 
where the information is of doubtful chameten* (/>), 
at the earliest opportunity consistent with making 
inquiry as to the circumstances ; and it must be given 
by the owner or a properly authorised agent. It need 
not be in writing (y). 

Where notice of abandonment is profierly given the 
assured is not prejudiced by the refusal of the insurer 
to accept it, but the notice is irrevocable after accept- 
ance, express or implied, and acceptance is a con- 
clusive admission of liability for the loss (r). 

(m) Sailing Ship Blairmorg Co. v. JUaeredir. [1898] A. C. S98 ; 
3Co^C«&l41. 

(») Section 62 (1), (8). Notice of afaandooment ii aIjio annectMuy 
VMire, at the time when the Miared receiTes notice of the loag, 
iimrer conld not poesiUj benefit fay a notice («. 62 (7) ). 

(«) Seetkm 62 (3). (f) Section 62 (3). 

(p) Section 62 (8). (r) Section 62 (i)— <6). 
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Whon an insurer receives valid notice of abandon- 
ment, he is entitled to stand in the place of the assured 
ns to the .subject-matter of the policy (s) ; hence, the 
effect of a proper notice of abandonment is to transfer 
the rights (including the right to any freight earned 
subsequently to the accident) formerly posse.ssed by the 
assured to the insurer, and such transfer dates back to 
the time of the accident (<). . If a ship is carrying the 
owner’s goods, the insurer is entithul to reasonable 
remuneration for the carriage of the goods subsequent 
to the casualty causing the loss (»/). 

If after payment of th«* loss tlu? vessel arrives safe, 
she is treated as having been abaniloned, and InKJOines 
the property of the insurers (r). 

Adjustment of Losses. 

The settlement betw(*en the assured and the insurer 
is styled the adjustment, and is usually setthnl on behalf 
of the parties by their brokers. If an insurer settles 
with the l)roker, the former is, according to Lloyd’s 
rules, discharged as against the claims of the assured ; 
but at law this rule has not been fully recognised, nor, 
unless it can be shown that the assured was aware of 
the custom, is it likely that in future the courts will act 
on it (a?). 

Ship , — As to the amounts allowed fin the absence of 
express provision in the |»olicy)--(i) In the wise of a par- 
tial loss to the ship, the insurers will hate to pay the cost 

(«) Section 63. 

(0 Section 68. See Barclay t. Stirling (1816), 6 M. A S. 6. 

(«) Section 63 (2), 

(e) Htnutmaa t. Thvmton (1816), Holt, N, P. 242. 

(*) Todd V. Beid (1821), 4 B. A Aid. 210 ; Bartlett ir. Pratland 
^83^0)^. 10 B. A C. 760 ; but see t. Ahrrdein (1838), 4 M. A 
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of the repairs less customurv ik*<luctions(d), which means 
generally that they will pay two-thirds of the expendi- 
ture on the re|>airs, the other third being an arWtrary 
amount supposed to Ik* equivalent to the gain obtained 
by the owner hy the substitution of new materials and 
work for old. But on a first voyage they usually have 
to jiay the whole. If the ship is not repaired, or only 
partially repaired, the assured is entitled to indemnity 
for the reasonable depreciation arising from the unre- 
paired damage ; but he cannot recover more than if the 
ship had been repaired (A), (ii) In the case of a foUil 
losny if the policy is a valued policy, the amount }»ayable 
is fixed in the policy. If the policy is unvalued, the 
amount payable is the full insurable value of tin* ship 
at the commoncement of the risk ('•), which includ<‘s 
outfit, stores, provisions, money a<lvanc(‘d for seamen's 
wages, together with the coj»t of insurance ((/). In the 
cas<* of a steamer, “ ship ” includes machinery, boilers 
and coals, etc. {d). 

Goods,— In the cas<' of a total loss of goods, when the 
policy is unvalued, the assured may recover the insurable 
value, /.e., the prime cost of the goods, plus exj)ense8 ot 
shipping and insurance charges (c) ; if valuwl, then the 
amount agreed. In the case of a jHirtial loss, subject 
to any agreement, where part of the goo<ls is. tobilly 
lost and the policy is valuetl, the sum recoverable is 
such proportion of the sum fixcnl by the policy as the 
insurable valfte of tlie part lost bears to the insurable 

(,«i) Section 69 (1). 

(ft) Section 69 (2), (3). 

(c) Section 68. The sum recoremblc i« called the maunre of 
inaemnitr, each inanrer being Uabie for »ocb profwrtion of the maastire 
of Inderonitj aa the amount of hi« rabucription bean to the valaa fixed 
by the policy or to tbe hurarable Ttloe (a. 67). 

(i) SMtion 16 (1) ; Sched. L, r. 16. (c) Section 18 (8). 
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value of the whole, ascertained as in the case of an 
unvalued policy (/). Where part of the goods are lost 
and the policy is unvalued, the sum recoverable is the 
insurable value of the part lost(//). Where all or part 
of the goods arrive damaged, the assured is entitled to 
such proportion of the sum fixed (in the case of a valued 
policy), or of the insurable value (in the case of an un- 
valued policy), as the difference between the gross 
sound and damaged values at the place of arrival 
bears to the gross sound value (h). 

General Average Loss , — Unless the policy expressly 
provides to the contrary, where the assured has 
incurred a general average (/) expenditure or sutiered 
a general average sacrifice, he may recover from the 
insurer without enforcing his rights of contribution (/). 
Again, i£ the assured has paid or is liable for any 
general average contribution, ho is, subject to an)' 
special terms of the policy and to the limit of the sum 
insured, entitled to be indemnified to the full amount 
of his general average contribution or to a proportionate 
part, dej)ending on whether the subject-matter liable to 
contribution is or is not insured for its full contributory 
value (/). The same rule obtains where the assured is 
owner of the different interests, although in such a case 
there could be no contribution in fact(m). 

(/) Section 71 (1). 0/) Section 71 (2). 

(A) Section 71 (3). At to the meaning of “ grow Talne," we h. 71(4). 

(») See piitt, p. 488, where the meaning of "general arerage'*ie given. 

(A) Section 66 (4). 

(f) Section 78. The Incorer's liability for lalvage chargee moet be 
determined on the like principle (ibid.). See on/c, p. 377, ae to mode 
ol ameesing amount payable nnder a rained policy for a general average 
lOM, 


(a*) Sectimi 66 (7), 
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In the absence of express stipulation, the insurer is 
not liable for any general average loss or contribution, 
which was not incurred for the pur|K)st) of avoiding a 
peril insured against {«). 

Unless the policy otherwise provides, an insurer is 
liable for successive losses, even though the total amount 
may exceed the sum insured ; but a partial loss, not 
made gootl, followed by a total loss under the same 
policy, can only be treated as a total loss (//a). 

SUIIUOGATION. 

Whore the in>arer pays for a total loss either of the 
whole or in the case of goods of any apportionable part, 
he becomes entitled to the interest of the assured in 
the subject-matter insured, and is subrogate<l to all his 
rights and remedies therein ; and wlien^ an insurer 
pavs for a partial loss, he acquires no title to the 
subject-matter insured, or such part of it as may remain, 
but is subrogat'd to the assured’s rights and remedies 
therein, in so far as the assure<l has l>een indemnified 
by payment (o). 

Thus, the insurer is subrogated to the rights of the 
assured only to the extent to which he has insured, the 
assured being entitled to lamefit to the extent to which 
he has left himself uninsured. The following case will 
serve as an illustration ; The owners of a schooner 
insured her for dei,000 under a policy' stating her value 
to be £1,35(), The schooner was totally lost in a 
collision with a steamship, and the insurers, having 

(«) Section 66 (6). (*•») 8«tion 77. 

(rt) Section 79 ; a/ KnaUnd, etc. Aisoeiatitm r. Arvtdnmg 

(1870), L. R. 5 Q. B. 244. See farther m to wbwgntion, p, 860. 
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paid the £1,000, sued the steamship owners and 
recovered £1,000, which was found to be the value of 
the schooner in the action : — ffM, that the owners of 
the schooner were entitled to be treated as their own 
insurers for £350, and, therefore, the £1,000 must he 
divided In^tween them and the insurers in the [)roportion 
of their respective interests, vi/., and (oo). 

Ukti'un of thk Prkmium. 

In the ul)sence of fraud or illoj^ality on the part 
of the assured or his a"ent>, when' the consideration 
for the payment of the pr(‘mium totally fails the 
premium becomes returnable to him ; vhero the con- 
sideration partially fails, a proportionate })art is 
returnable, but only if the premium is apj)ortiouable 
and there is a total failure of any apportionable part 
of the consideration (p). Thus premium, ora part of 
it, is returnable, if the policy is void or is avoided by 
the insurer from the conunencement of the risk (^) ; 
if the subject-matter insured, or an apportionable part 
of it, is never subjoet»‘d to the risk (r) ; if the assured 
had' no insurable interest at any time during the cur- 
rency of the risk and the policy was not effected by way 
of gaming or wagering (.>(). When the assured over- 
insures on an unvalued policy, a proportionate part of 
the premium is returnable (t). AVhere the assured has 
over-insured by double insurance a proportionate part 

(oo) Tkg Commimu'ealtk, [1907] ?. 216 ; and see s. 81. 

(/») Section 84 (1), (2). (?) Section 84 (3) (a). 

(r) Section 84 (3) (b). But if inanred “ lost or not lost." the fact 
that, nnkaown to the inaorer, the ship bad in fact arrired in safetj 
at the date of the conclnsion of the contract to iusnre, does not entitle 
the assured to a retnm of premium (idid.). 

(s) Section 84 (3) (cX (0 Section 84 (3) (e). 
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of the several premiums is returnablo, except when tlic 
double insurnnco is effected knowingly by the assured ; 
and when the policies have been effected at different 
times, no premium is returnable in resfieot of any 
earlier j)olit:y which has borne the entire risk, or on 
which a claim has lieen paid in re-^peet of the full sum 
insured (a). 

AVahrantiks. 

By a warranty the a‘isure<l undertakes that some 
})articular thin;^ >hall or •'hall not be done, or that some 
condition >hall be fultillecl, or he affirms or ne^^oitives 
the existence of a particular >tate of facts (.e). “A 
warranty in a policy of insurance is a condition or 
contingency, and miles> that la* performe<l th<‘ro is no 
contract ; it is perfectly immaK'rial for what purpose; a 
warranty is introduced, but being iu'^erted the contract 
does not exist, unlos it is literally complied with ” (y). 
A warranty, therefore, when once introduce<l must be 
exactly complied with, whether it be material to the 
risk or not, otherwise subpa-t to any express provision 
in the [mlicy, the insurer will la* dischurgf*<l from the 
ilate of the breach of warranty, though the loss had 
nothing whatever to do with it {.rj, and though the 
breach of warranty arose owing to ev<*nts beyond the 
control of the warrantor (a). A warranty may bo 
express or implied ; and if exj»n'ss, must be inserted in 
or iucorf)orated by reference into the contract (A). 

(If) S«i’tioa (3) (0. 

(«) HectioQ 33. 

(j/) Lord Mansfiklo in De Hahn t. HartUy I T. U, 348, 

345. 

(«) Hi>r( T. WkUmore (1778), 2 Cowp. 784. 

(b) Sections S3, 35. 
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If, owing to a change of circumstances, the warranty 
no longer applies to the circumstances of the contract, 
or if it is rendered unlawful by legislation, a non- 
compliance with it is excused (c). Where a warranty 
has been broken, it is of no avail for the assured to 
remedy the breach and comply with the warranty before 
loss ; but the breach may be waived by the insurer (e). 

A representation is a statement made by the assured 
to the insurer regarding tlie proposed risk, but it is 
not an integral part of the contract itself. If made, and 
if material, it must be substantijdly complied with {d). 
It seems then to differ in effect from a warranty in this, 
that whereas a misrepresentation if untrue entitles the 
insurer to avoid the policy only if it is material, a 
warranty avoids the contract under any circumstances ; 
and further, that whereas substantial compliance is 
sufficient in the case of a representation, strict com- 
pliance is needed for a warranty (e). 

The more usual express warranties are — (1) to sail 
on a given day ; (2) that the vessel is safe on a par- 
ticular day. This is complied with if the vess<‘l is safe 
at any time on that day, though at the hour when the 
policy is signed she has been lost(/) ; (3) to sail with 
convoy ; (4) that the ship is neutral. This implies a 
condition that she shall be neutral at the commence- 
ment of the risk, and that, as far ns the assured can 
control the matter, she will remain neutral during the 

(i?) Section 84. 

00 De Hahn ▼. ifartfry (1786), 1 T. R. S43, 345, 

(0 The rabject is difficult, but it seems tiut the word ” warntnt/ ” 
bus not ill insarsnce Uw the meaning it bean in general contract law. 

(/) Section 38. 
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risk, and will carry the proper pu|>or8 (<^) ; (5) that the 
goods are neutral ; which implies that they are neutral 
owned, and, so far as the assured can control the matter, 
that they will be carried to a nentnil destination by a 
neutral ship (//). 

The implied warranties are — (1) In u voyage policy, 
that at the coinnienceinent of the voyage the ship shall 
be seaworthy for the purpose of the particular adven- 
ture (/i). If the policy contemplates a voyage in 
ditferent stages, involving different or varied risks, it 
will suffice if, at the coinnienceinent of each distinct 
stage, she is seaworthy in view of the risks to 1 k^ 
encount(‘red on the next stage (i). In a time policy 
there is no implied warranty of seaworthiness at any 
stage of the adventure (/•). (2) In a voyage jiolicy 
attaching whilst a ship is in jKirt, an imjilied warranty 
that she is reasonably tit, at the commencement of the 
risk, to encounter the ordinary [Mirils of that port (1), 
(3) In a voyage jiolicy on goods, there is an implied 
warranty that at the commencement of the voyage the 
ship is not only seaworthy as a ship, but also that .she 
is reasonably fit to carry the goods (mi). (4) That the 
venture is a lawful one, and will, so far as the assur(*d 
can control it, lie carried out in a lawful manner (n). 

Of) Section 36. 

(A) .Section 39 (1). A «»hip is eenworthy if ghc U lewoneWy lit 
encounter the ordionry penis of the sew in tiew of the edrenture 
insured (s. 39 (4) ). 

(i) Section 39 (3) ; nnd see Orermtck Siramjihip (kt. r. MantiH>e 
Inturaaetf Co., Limttrd, f 1903] 2 K. B. 657. See siso po$t, p. 420. 

(A) Section 39 (A). 

CO Section 89 (2). 

(wt) Section 40. See JDanielt r. ffttrrit (IH75), L. R. 10 C. I'. 1. 

(«) Section 41. 
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There is no implied warranty as to the nationality of 
a ship, or that her nationality shall not be changed 
during the risk(o) ; but if a ship is expressly warranted 
neutral there is an implied con^dition that, so far as the 
assured can control the mutter, she shall be properly 
documented (p). 

(o) Section 37. (yO Section 36 (.2). 
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THE CONTRACT OF CARRIAGE. 

This contract belongs to a 4rr()Uj> whicli is classed 
together under the luyul of Bailinent<(a) ; tliose include 
pledge, loan, and d<‘j)osit. A bailment is di'fined by 
Sir William Jones (/;) as “a delivery of ;;oo<ls in trust, 
on a contract expre>s or implied that tbe tru.^t hball be 
duly executed, and the ooods re-delivered as soon as 
the time or use for which they were buile<l shall have 
elapsed or be performed.” Tbe person who receives the 
l^oods is styled the bailee^ the person who delivers them 
the bailor. 


(.\)MMOK t'AHKIKKS. 

A common carrier is om* who umlertakes to curry 
for hire from place to place* (c) the ^oo<ls of an)\ono 
w'ho employs him. Such are tin* owners of carriages 
or barges taking gooiN regularly from town to town, 
also railway companies, to the extent to which they 
carry goods generally and by profe.ssion ( J). Hut a ■ 
per.«on who conveys passengers only is not a common 
C4irrier(e), nor is a carman who <loes casual jobs under 
s{>ecial contract (/), nor a wharfing<*r who carries his 

(a) The law on thi^ head in folly considcrtsi in Ct^gyt v. liermrd^ 
and the nuteo to it in 1 8m. L. C. (llth cd.), 173. 

(&) Law of fiaifmentK, p. 117. 

(r) Mgmt t . SoiUh (1876), 1 C. V. I>. 19, 423. 

(d) JohHMOH T. MidluKd Jiail. Gi. (1849), 4 E*. 367. 

(f) CkrUtie r. OriggM (1809), 2 C/Mnp. 79, 81. 

(/) If rind T. Vale (1887), 2 Moo. Jt H. 80; !^ai/e v. Farrant 
(1875), L. K. 10 Ex. 358. The cue at a ehipowner ui dealt with here- 
after, pp. 409, 415 et teg, 

2 n 
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customers’ goods by lighter from the ship to his ware- 
house (<7). 

Duties of a Common Carrier , — He must carry the goods 
of the class he professes to carry of anybody who delivers 
them to him, and who offers to pay reasonable hire (A). 
This duty of taking anybody’s goods is that which 
makes him a common carrier, i.e., a carrier common to 
all. He should carry the goods by his ordinary route, 
not of necessity the shortest, but without unnecessary 
deviation or delay (i) ; and should deliver them to the 
consignee, at the place (if any) designated by the con- 
signor ; unless the consignee requires the goods to bo 
delivered at another place, in which cus(‘ ho may deliver 
them jiccording to the orders of the consignee (A) ; and 
if as between the consignor and the consignee there 
was a right in the former to change the destination of 
the goods, the carrier, on receiving due notice, must 
take the goods to the new destination if he carry 
there (/). As a rule, a land carrier should deliver at 
the consignee's house (m) ; a >eu carrier, at some [)lnce 
of safety, notice of the locality l)eing given by him to 
the parties (m). 


(») ContoliiJatrd Tni,rh\ CV. v. Olnerx Wharf', [I'JIO] 2 K. B. 
89B. 

(A) Gartan v. iimtol and Kxeter Hail. Co. (1861), 1 B. k S. 112, 
at p. 162. 

(0 BriddoH t. Gmtt Xatihem Hail. Ck (1869), 28 L. .1, Kx. 51 ; 
Maert r. London and Sioitk WcHern Hail. jC't*. (1870;, L. R, 
6C.1M. 

(A) Landon and S^otih Wettern Hail. Co. v. Baithtt (1862), 7 H. A 
N. 400. 

(/) ScolhofH T. Siiuth StaffordUhiro Hail. Co. (1863X 8 Kx. 

$41. 

(«) ty. Ilf/do y. Tieat and Mtrsey Ifatiffation Co. (1878), 6 T. R 
889, 897. 
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He cannot be compelled to take the ^joods if \\h 
carria^ye is already full (h), nor if the* goods are such as 
he cannot, or does not profess to convey (o) ; nor if they 
are of a nature such as to subject liim to extraordinarv 
risk (;>). 

A consignor who delivers goods of a dangerous 
character to a common carrier (although the consignor 
may ho ignorant of tlu* tlanger) impliedly warrants 
that the goods are tit to he earned with siifety. This 
implied warranty do<*s not aris<* in cas(‘s where the 
carrier knows of the danger. Thus, in Hamford v. 
iroole ami She^eld Tratuymrt Co. (y), the defendants, 
who were forwarding ag<‘nts (h*li\ered “ ferro-silieon ’* 
in casks to a common currier under the description of 
“general cargo/’ but did not inform him that it was 
forro-silicon, altbougli they were aware of the fact, The 
ferro-silicon during carriage gave off jmisonons gases, 
which caused the death of the currier. Tlx* judge found 
on the evidence that ferro-silicon was liable under 
certiiin conditions to he dangerous, that neither the 
defendants nor the carrier knew this, and that the 
defendants were not guilty of negligence in not knowing 
the dangerous character of the gooils. The defendants 
were held liable in damages fur e4iusing the death of the 
carrier. 

(w) B<Us 0 h r. Donotaii (1820), 4 U. A A., at p. 32. 

(tf) But a railwaj comnanj maj be compt'lled t<> a^nrey, though it 
duea not profcM to take the claw of goods as a common carrier ; tbia 
depends on the Railway and Canal Traffic Act*. See poMt, p, 4 iO. 

(p) JS4fjpard» r. SkrrraU (1801), I Kast, 604. 
iq) [1910] 2 K. B. 94. .Vaughax W'lLLlAMe, L.J., did not aiaent 
to the view ttiat there was an implied vmmuitv. aud rested his judgment 
on the ground that it was the duty of the mefemiants to cmnmunicate 
aoeh information as they bad, and that by drsrribiog the goods aa 
general cargo,” they were liable for breach of duty. 


2 0 2 
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Liability for Loss or Damage. — At common law, the 
common carrier must make good any loss or damage 
whether or no it bo caused by his negligence, for his 
agreement is to carry safely and securely, unless pre- 
vented by the act of God (»•) or of the king’s enemies. 
An act of God is some unforeseen accident occasioned 
by the elemenbiry forces of nature unconnected with 
the agency of man or other caus(‘, which could not have 
been prevented by the exercise of any foresight reason- 
ably to b(^ expected of the carrier (.v). He is, in fact, 
in the “ nature of an insurer ”(r). A carrier who — 
though not a common carrier— takes goods in a ship 
without limiting his liability l)y agreement will, in this 
respect, be under the liabilities of a common carrier {t ) ; 
with this exception one who carries goo«ls, not being a 
common carrier, is bound only to carry with duo 
care («). The exceptions to the carrier's liability, 
whether those mentioned above or whether fixed by 
contract, do not avail him if the loss or damage to the 
goods is caused by his negligence, or if ho do not 
j)rovide a proper ctirriage (.r). 

He is responsible for the safety of the goods so long 
as they are in his custody ; /.e., during transit and (as 
his duty is usually to deliver as well us to carry) after 
transit for a realonable time, varying with circum- 
stances. After the lapse of such time he becomes 

(r) For^oard v. Pittard (1785), 1 T. R. 27. . 

(i) Nvgfht V. Smith (1876), 1 C. 1*. I). 423. 

(t) Hill V. SeoU, [1896] 2 Q. B., at pp. 376, 713 ; 1 Com. Cu. 140, 
200 . 

(«) Ct^g$ V. Btnutrd (1708), 1 Sm. L. C. (11th eti.), 173. 

{/) The Xantho (1887), 12 App. Cao.. at p. 510; and per 
Bowbn, L.J., in SfHnmaH Jf Qi, t. Angler Line^ [1891] 1 Q. B , at 
p, 624. 
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a mere depositee, and is lialjle only for ne^li^ence, 
unless otherwise agreed (//). If the consignee refuses 
to take the goods, the carrier must «lo what, in all the 
circumstances, is reasonable (.), and may recover 
expenses properly incurred in consequence of the 
refusal to accept delivery (a). It will be safer for 
him to give notice of the refusal to the consignor, 
though this will not be always necessary {!>). 

A carrier is not liable for <lamage or loss to goods 
which has ariscm owing to the neglect of the owner, 
without negligence on tin* part of the carrier ; nor is he 
liable if the damage arises owing to an inherent vice in 
or natural deterioration of the goods delivenal to Iw 
carried (r) ; and if from any cause (c.y., the nature of 
the goods) special care is re(|uired, the carrier is (*ntitlcd 
to be informed of this, otherwise he will not be liable 
for damage which but for such cause would not have 
occurred. In HaUhcin v. London^ Chatham and Ihmr * 
Rail. Co. (d) rag.s were sent for transit to the coiiipany, 
and by mistake the company failed to send them in 
proper time to their destination ; the rags were packed 
wet, and were in consequence spoilt by th(^ delay, but 
had they been dry, no damage wouhl liavtt Ikmui suffenal, 
The court decided that in the absence of notice* of the 


(y) Per COCKBUEN, C,J., in Chapman v. Wn-Mera Hail, Co. 

(1880), 3 O. H. 1)., at pp. 281, 282; MtichiU v. Lamatkire and 
Yorkshire Hail. Co, (1876), L. K. 10 (l- B. 236. 

(i) Crouch T. 6/reat iVesteru Hail. Co. (183<), 2 11. A N. 491; 
8 H. 4c N. 183. 

(a) Great Northern Railway v. Stcaffield (1874), L. tt. 9 Kx, 
182. 

(8) Hudson T. Bawndale (185T), 2 H. & N. 575. 

(e) Unleiii, being aware of the facte, be doei not do what it nuou^ 
able to prerent fortW loe* (^Beck t. Bt^ms (1812), 16 Kaet, 244, 247). 
(rf) (1882), 9 Q. B, D. 682. 
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state of, the rags to the carriers, the company could not 
be held responsible to the plaintiffs for the loss, and that 
nominal damages would suffice to meet the damage 
suffered through their default. 

Even at common law it was open to a carrier to 
agree with his customer that his liability should be 
limited. And though to bring about the limitation a 
contract was necessary, a general notice posted up, 
shown to have been seen by the customer, and to 
have been expressly or impliedly agreed to by him, 
sufficed. Thus, if the owner of the goods received a 
ticket, on which was a notice limiting the liability, this 
would have been strong, though not conclusive, evidence 
that he agree<l to the terms (f*). 

The Carriers Ad^ 18d(). — By the Carrier.-* Act, 1830 
(11 (leo, 4 & 1 Will. 4, c. 68)(/), it is enacted : (1) That 
• no common carrier by land (/) for hire shall be liable 
for loss or injury to certain articles when the value 
exceeds .£10, unless at time of delivery the value 
and nature of the pro|)erty shall have been declared, 
and an increased charge paid or agreed to Ik» paid (^). 
Such notice must be express. Amongst, the articles 
mentioned are gold, jewellery, watches, negotiable 
paper, pictures, china, and silk. The amount is taken 
as that of the aggregate value of the parcel. The pro- 

(p) See the opinion of Blackbukn, .1., delivered in Peek v. Nevih 
StnffordshWe Itnil. Ok (186:)), 10 H. L. Cm., it p. 604 ; nnd see m to 
how far such notice will prove a contract, Hmdermtit v. Stetenw* 
(1875), L. R 2 H. L. Sc. 470 ; Watkins v. Bymill (1888), 10 Q. B. 1). 
178 ; HicUrium Co, v, Jtmntree, (1884] A. C. 217. 

(/) This is apdicnble where the transit is wrlly hr sen, if the loee 
Occnrs on Und (Xe Qmteur v. London and Stmth Western Hail, Os, 
(1866), L. R 1 Q. B. 64). 

(p) Section 1. 
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taction extends to cases where the goods are lost by the 
gross negligence of the carrier’s servants (A). (2) All 
common carriers may demand on >nch packages an 
increased charge, hut the amount j)er scale must he 
notified in legible characters in «ome conspicuous part 
of the office where the parcels are rc<*eived. Siich 
notice will hind those S(‘n<ling goods, whether or not it 
can he shown that it was brought to their knowledge (/). 
The exemption from the common law liability is given 
only where this notification and demand have been 
made (A), or when tlie dwlaration of value has not 
been given. AVh(*n an extra cliaig(‘ is made, the person 
making payment is entitled to a receipt (/). (3) Other 

than as provid(*d for by the Act, no public notii’e shall 
be allowed to limit tlie liability of carriers (tfi). 
(4) Special contract" are not affected }jy the sUtuto 
if their provisions iire incoiisi"tent with ihe exemption 
in favour of carriers conUdnetl in s. 1 of the Act 
and that protection is announced : but the carrier is 
not dejjrived of the protection, unl(‘ss the terms of the 
special contract ard inconsistent \>ith the goods having 
been received by him as a common carrier. Accord- 
ingly, the contract may render the carrier liable for the 
loss of the articles described in the first section l)eyond 
the value of £10, although their value may not have 
been declared. Special exemptions from liability 
introduce<l into the contract will not necessarily 

(A) //itUm j. mbin (1842), 2 Q. «. 04«. 

(i) Section 2. A ticket coDUining condJlk>n» not such e notice : 
bot BMir form the besisof » roecUl contract {Walker t. York and 
North Midland Rad. Co. (1854), 2 E. A B. 750). 

(*) Great Northern Rad. Co. r. Jkkren* (1862), 7 H. fc N. 2^0. 

(I) Stamping ia diapenaed with («. 8). 

(») Section 4. 
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displace the character of common carrier (n). 
(5) A felonious act on the part of a servant of the 
carrier, or of a sub-contractor carrying for him (o), 
resulting in damage or loss to the goods, will render 
the carrier liable notwithstanding any other provision 
of the Act (/)). To determine who are included under 
servants, see the section, and Machu v. London ami 
South Westeint Rail. Co. (y), and Stephen.^ v. London 
and South Western Rail. Co.(r). 

Th(^ Act applies to a f)a8senger’s ordinary personal 
luggage which by the published regulations of a railway 
company he is entitled to have curried free of charge, so 
if the luggage contains article^over £10 in value of the 
kind enumerated in s. 1, tla* c()m})any will not be 
liable for their loss in the al)S(‘nce of a declaration 
of value (.<). 

It has been held in many cases that the carrier’s 
exemption applies only in the case where there is 
loss {t) or injury to the goods ; he is therefore liable 
as heretofore for what may be styled conseijuoutial 
damage, e.g.^ damage from dcday, circuity of route, 
etc. 

(«) Section fi ; linxendaU T. Great Eattern Hail. (1869), 
L. It. 4 Q. H. 244. 

(w) Machu V. London and South Wettem Hail. Co. (1848), 2 Ex, 
416. 

, (jtf) Section 8, 

iq) (1848), 2 Ex. 416. 

(r) (1887), 18 Q. B. I). 121. An to the amount of.cvidence required 
to cauee the court to infer that the theft wa< committed by a eerTaot of 
the carrier, see Vaughton r. London and North Wottom Hail. Co. 

L H. 9 Ex. 9.H ; Metinetn t. Great Hail. Co. (1875), 

10 Q. B. 669. 

{e).CatweU ?. Cheokire Line* Covmittee, [1907] 2 K. B. 499. 

(/) This include* a temporary lose (.Villen t. Hra*ek (1883), 
10 g. B. D. 142). 
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Limitation of the Liahiliiif of Sea- carriers.- — This is 
provided by the MerclKint Shippin;,^ Act, 1894 (.57 it 
58 Viet. c. 80). This stiitute enaets tljat when loss or 
damage occurs to goods without any actual fault or 
privity 0 !i the part of the owner of the ship(»), he 
is not liable at all in the following cases: (i) when 
goods or other things on board an* lost or damaged l)y 
reason of fire on bojird the ship (.<•) ; (ii) wlu'ii gold, 
silver, diamonds, watches, jewels, or precious stones are 
lost or damaged by reason of any robbery, embezzle- 
ment, making away with or secreting thereof, and when 
the shipowner or master laul not at the time of shipment 
received a writt<*n declaration of their true nature and 
value (y). Hy s. 50du), a shipowner's (a) liability 
is limited in the cases mentioned below if the 
misfortune has occurred without his actual fault or 
privity : (i) wJiere any loss of life <»r personal injury 
is Ciiused to any person being carried in tlu* ship ; 
(ii) where any damage or loss is ctiUM*d to any goods, 
merchandise, or other tlnngs on Ijoard ; (iii) wh(‘re any 
damage to person or property in or on another \(‘ssel, 
or to the other vessel itself, is caused by improjwr 
navigation of the ship. The limit in respect of loss 
of life or personal injury (with or without damage to 
vessels or goods) is an aggregate amount not exceed- 
ing £15 for each ton of the ship’s tonnage (a), and in 

(«) The wonl “owner" incladen any charterer t«» whom the »hip U 
demifled (6 £dw. 7, c. 48, s. 71). 

(d?) This includM damage done hy iimokc, or water OHed in patting 
oat the fire (TAc Diamond, [1906] T. 282). 

(y) 67 k 68 Viet. c. 60, «. 502. Thi* ipplic* only to Hritinh Mia-going 
sWp^ , 

(«) This section applies to foreign as well oh Britif.h ship. 

(«) See further, Merchant Shipping Act, 1906 (,6 Kdw. 7, c. 48), 
M to calculation of tonnage of steomehlp, 
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respect of damage to vessels or goods (with or without 
loss of life or personal injury) an aggregate amount hot 
exceeding £8 (b). The limitation of liability set by 
8. 503 of the Merchant Shipping Act, 1804 (57 & 
58 Viet. c. 00), has been extended to any loss or 
damage to property or rights of any kind, whether 
on land or on water, resulting from improper navi- 
gation or management of the slyp without the actual 
fault or privity of the shipowner (<■). If there are 
claims in respect of loss of life and loss of goods, the 
claims for loss of life will he entitled to £7 per ton, and 
the balance of the claims for los>« of life and the claims 
for goods will rank ecpially again*'t the remaining 
£8 (<0* Jii the event of two unconnected collisions, 
the owners will be liable to pay damages uj) to the 
statutory limit in each ease (e). The fault of one part 
owner does not take away the right of another part 
owner to limit his liability ( / ). 

Hailwai/ Companies , — A railway company is not a 
common enrritu* of passengers ; and is liable for damage 
caused to them only when the aecidfmt is due to the 
negligence of the company’s servants (</). Railw ay com- 
panies are common carriers only of goods which tliey 
profess to carry as such (A). But as regards other goods, 

(ft) The Act provide* for the methotl of c^lcnlating the t<HiDage for 
this parposc. 

(p) 63ftt64Victc. 32,*. 1. 

(rf) Tht YiHt*ria (1838), 13 P. D. 125. 

(f) 67 k 68 Viet c. 60, *. 603 (3). 

(J) The (1866), L, R. J A. A E. 102. 

(^) See (p.y.) Jteadkead v. Midland Jlail, Co. (1869), L. R. 4 Q. B. 
S79. 

(ft) Dickson T, Oreat JVitrtkerH Rail. Co. (1887), 18 Q. B. D., 

p. 186 . 
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their liability for neglect or default (/) is dealt with 
by the Railway and Canal Traffic Act. (/), which 
provides that every railway company shall afford reason- 
able facilities for receiving, forwarding, and delivering 
traffic, and “ shall bo liable for the loss of or for any 
injury done to any holies, cattle, or other jmimals, or 
to any articles, goods, or things, in the receiving, for- 
warding, or delivering thereof, occasioned by the neglect 
or default of such company or its servants (/), notwith* 
standing any notice, condition, or ileclanition inade and 
given by such company contrary then'to, or in anywise 
limiting such liuhility, every such notic(‘, condition, or 
declaration Ijoing hereby declared to l>e null and void.'* 
But it is further provided that companl(‘s may make 
conditions with respect to the n‘cci\ing, forwarding, 
and delivery of any animals. goo<ls, or other things, if 
the court or judge before whom any <pn'stion relating 
thereto shall he tried. consi<lers them just and n‘aM)nable. 
And no gr(‘ater damages may Ih» recovered for the loss 
of or any injury done to the animals beyond tin* sums 
hereinafter mentioned, c.o., for any hor^e .£r)0 [and so 
on], unless the person sending or tlelivering the same 
to snch company shall, at- the time of delivery, have 
declared them to be res|H»ctivcly of higlier value tlian 
08 above mentioned ; in which case it shall he lawful 
for Hiich company to d(‘mand and receive by way of 
comftensution for the increased risk and cure thereby 
occasioned a reasonable perceiitagi* ujion the excemi 

(i) Theft by a wrvant of the company i» not »e negligence or 
defaalt (Shaw r. O'rcat Wettrrn Jiati, Co., [ I B. S78). 

(i) 17 k 18 Viet c. Sl,». 7, extended wibsequently to Hieimboate 
and to other TeMeU owned railway coropanieii. 

(f) fkd carriem, not when acduf in any other capacity ( Van Toll r. 
Snum huHfm BaU. Co, (1862), 12 C. B. (HA) 7b). 



412 


The Contract of Carriage. 


of the value so declared above the respective sums so 
limited as aforesaid, and which shall he paid in addition 
to the ordinary rate of charge ; and such percentage or 
increased rate of charge shall be notified in the manner 
prescribed in the Carriers Act, 1830 (11 Ceo. 4 & 

1 Will. 4, c. G8), and shall be binding upon such com- 
pany in the manner therein mentioned. It is further 
provided that “ no special contract between such com- 
pany and any other parties respecting the receiving, 
forwarding, or delivering of any animals, articles, goods, 
or things as aforesaid shall ho binding upon or affect 
any such party unless the sann^ be signed by him, or by 
the person delivering such animals, articles, goods, or 
things respectively for carriage : Provided also, that 
nothing herein contained shall alter or affect the rights, 
privileges, or liabilities of any such company under 
[the Carriers Act, 1830], with respect to articles of 
the description mentioned in the said Act.” 

An important discussion arose at one time with 
regard to the special contract re(juired by this Act. 
Bid writing signed e.\clude the clause requiring the 
condition to be reasonable, and did a reasonable condi- 
tion exclude the necessity of signature ? The point 
was eventually decided in Peek v. North Sta/ordthire 
Mail. Co. (w), when the House of Lords declared that 
the condition must be just and reasonable, and embodied 
in a signed written contract. What is or is not reason- 
able depends, of course, on circumstances ; thus, in one 
case tlie condition was that “ the company would not be 
responsible for any injury or damage, however caused,” 
and this was considered unreasonable, for it would 


(w) (1868), 10 H. L. Cas. 473. 
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protect even against gross negligence («) ; in another, 
it was a condition tliat the company would not be 
responsible for luggage unless fully and properly 
addressed with the owner’s name and destination, this 
was held to be iinrea-sonable (o) ; but when the con- 
signor is burdened with a condition which />cr is 
unreasonable, and at the same tiim* has tlu' offer of a 
just and reasonal)le alternativ<‘ contract, then, if he 
takes the former, lie will he homul by it ( ;>). 

Section 7 of the Railway and (’anal Traffic Act, IS.H 
(17 & 18 Viet. c. 31 ), also applies to goods which the 
railway company i< under no obligation to earry. 
Thus, an agreinnent to allow commercial travellers to 
take samples liy }»ass(‘ng(*r train, free of charge, on 
condition that the company should ho rcli(*vcd from nil 
liability for loss, is not binding in the absence of a 
signed contract. The condiiion is void and the com- 
pany must make good any loss (y). 

By the Regulation of Railways Act, 18(jM (31 & 
32 Viet. c. lUtj, s. 1 1, it is enacted that when* a com- 
pany, by through booking, contracts to carry any 
animals, luggage, or goods from place to place, jiartly 
by railway and partly by sea, or partly by canal and 
partly by sea, a condition exempting the coinjmn v from 
liability for any loss or damage arising from the act of 
God, the king's enemies, fire, accidents from machinery^ 

(») J/eJfantm v. Lanrathire^ cte. Jl/ttl. do, (IH.W), 4 II. At N. 327, 

(o) Cuthr Y. XirtA Loiulm Hail. Co. (JSH2), III Q. B. 1>. 64 ; t«d 
DiehtoH T. Great Northern Rail. Co., iind the cmw ibero cited, 
IS Q. B. D. 176. 

ip) Great Western Rail. Co. r. McCarthy (^7), 12 App. Cm. 
218. 

(e) Wilkinton v. LaHcashire and Yorkshire Rail. Co,, [1907] 
2 £ B. 222. 
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boilers, and steam, and all and every other dangers and 
accidents of the seas, rivers, and navigation, shall be 
good, and shall be considered to be incorporated in the 
contract, if printed legibly on the receipt or freight 
note, and published in a conspicuous position in the 
booking-office. 

Railway companies must forward goods without 
delay or partiality, and cannot give preferential rates 
so as to handicap any other company or persons. 
Powers are given by the Railway and Canal Traffic 
Acts, 1873 and, 1888, to a commission, to hear com- 
plaints, and to make such orders as may, under the 
circumstances, be right. 

A fruitful source of litigation is the loss of a 
passenger’s personal luggage, which is being or has 
been carried in a train. A railway company apj)ears 
to be a common carrier of sucli luggage, and therefore 
an insurer of its safety (r). But this is not so if the 
luggage has been taken by tb(‘ passenger out of the 
control of the company. The company's porters fre- 
quently take charge of luggage, and the difficulty is 
to know when they are so acting as agents of the 
company, and when of the passenger. The luggage is 
deemed not to be in the company’s possession if it bo 
given to a porter an unreasonable time before the train 
starts ; nor if a reasonable time has elapsed since the 
passenger arrived at the journey’s end and the luggage 
was placed at his disposal (^). 

(;•) Grrat JfciiV. Co. r. Bunch (1888), l.S App. Cm. 31 ; 

and 8M Hichard$ t. Brighton, etc. IltiU. Co. (1843), 7 C. B. 

839. 

(jt) Hodgkincan t. London and North Wettern Bail. Co, (1886), 
U Q. B. 1). 338. 
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Rights of the Carrier . — Thcso arc to have the 
delivered to him, and to have his reinunenition paid. 
The payment must he reasonalde, hut at eonmion law 
it need not ho uniform. He may claim it in advance, 
/.e., before he cjirries, hut not before he receivers the 
goods (t). The carri«*r has a lien for his charges on 
the goods carried in respect of which the claim arises, 
but it is a particular and not a general lien (a). 

The CoSTUACT of Al-FUEHillTMENT. 

This contract has for it> object the carriage ol go«)ds 
in vessels for a price called “ freight.’ It is found in 
two forms: (i) ('harter-party ; (ii) The contract for 
the conveyance of goods in a general ship, which 
contract is embodied in a billot holing. % Ihese two 
contracts have many inci<lents in comnum. iSometirnes 
a charter-party and bills ol lading co-<?xi.st, eHp(*cially 
W'here the churt<‘rer may desire to have an opportunity 
of assigning the goods \\hilst they are still in cours<i ot 
carriage. Sometimes the charterer (/.e., the person 
who hires the ship from the shi[H»wnerj use-* the ship 
as a general ship, carrying goo<ls ot third parties untlor 
bills of lading. The terms of the contract of carriage 
are, as between the shipowners and the charterer, 
usually to l)e gathered from the charter-party, and 
where there is a bill of lading as well, its primary use 
(as between the.se parties) is simply to .serve as a rweipt 
for the good.s -shipped on Ijoani under the contract as 
contained in the charter-party. As regards assignet^s 

(t) Pifk/ord T. Grand Jnnclutn Rail. Co. (1S41), S M. It W. 372. 

(«) Ruthworfh T. IladjirU (1805), (J Kwt, 51 »; 7 VoMi, 224 ; 
Skituur r. Upthato (1702), 2 W. Kajtn. 752. 



416 The Contract of Affreightment. 


of the bill of lading, the bill of lading contains the 
terms of the contract of carriage made with the ship- 
owners, and unless the bill of lading refers to and 
incorporates with itself any or all of the terms of the 
charter-party, the assignee is not affected by the 
charter-party (a;). Thus, if the bill of lading contains 
a statement, “ freight and all other conditions as per 
charter-jmrty,” the terms of the charter-party govern 
tlie payment of freight and all other conditions which 
would have to l)e performed by the receiver of the 
goods, so far as these are not in (conflict with any 
express stipulations of the bill of lading ; but condi- 
tions of the charter-party are not incorporated which 
do not concern tin* consignee, so the shipowner will b(^ 
liable to the assignee of a bill of lading for damage to 
a cargo carried on d(‘ck, although under the charter- 
party it was so carried at merchant’s risk (y). 

Charter-Party. 

‘‘ An agreement by which a shipowner agrees to 
place an entire ship, or a part of it, at the disposal of 
a merchant for the conveyance of goods, binding the 
shipowner to transport them to a particular place, for 
a sum of money, which the merchant undertakes to 
pay as freight for their carriage.” This is the definition 
given in Maude and Pollock on Shipping (^). The 
j)erson wlioso goods are to be taken is called the 
charterer. 

(rf-) See per Esher, M.R., and Bow’EN, L. J., in Oriental Steamhif 
V. TVK 2 Q. B., at pp. 521, 52(i. 

(y) irrrainit r. Qtmphell, [1S91] 1 Q. B. 283; Diedericheen t. 
Farquhartttn, [1898j 1 tj. B. 150 ; 3 Com. Cas. 87. 

(z) Page 289. 
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The charter-party may, but heed not, be under seal, 
but must be stamped (a). It may amount to a complete 
demise of the ship ; that to say. it may put the vessel 
altogether out of the power ami control of the owner, 
and vest that power and control in the charterer, so 
that during the hiring the siiip is to be reiianh'd as the 
vessel of the charterer and not of the owner (A) ; Imt 
generally, the ship remains in the posS(‘ssion of the^ 
owner, the charterer acquiring the right only to juit 
his goods on the vessel, and to ha\c them carri<*d{(’}. 
The question is one of construcriiui. 

The following form (</) will show the >tij)iilations 
ordinarily inserted : 

“ It is this <hiy mutually aiu'riH-d )M*twefii Messrs. [.^1. H.\ 
agents for owners of the gou<l ship or vessel called [The 
Jamee Seott], Al, and newly coppered of, etc., of the 
burden of 340 tons (r) register measurement or thei-eahouts, 
whereof [C. 1).] is master, now at [.l/o/m] (l),and Messm. 
[E. F. of Lirerjmol], merchants, that the said shiji being 
tight, staunch, and stnnig, and every way fitted for the 
voyage (2), shall with all convenient spee<l proceed to 
London (/) and there load (3) in the usual and customary 
manner a full and complete cargo (4) of lawful merchandise 
[iwj;/ about 400 tom hi i/vo/At], and therewith proreod to 
[Ilouff Kong or Shanghai] as orderc<l liebire s;iiling, or w) 
near thereuato as she may wifely get (f»),atid there deliver 
the same in the usual manner (ti) agreeably to hills of 

(a) Stamp Act, 1891 (54 k of> Viet. c. :U0, "'b ‘"'I 

(5) Lord llEBSCHELL in BaumwoU, dr. v. Fi»rnrM^ [IsyH] A. C., 
at p. 14. 

(e) Sandeimn t. .Starr (1867), L. U. 2 U- »• ‘.>6. 

(d) Certain trades have forms pecaliar lo thrm^clves. 

(r) This ehoald not be omitted, bot a boiiAlide mistake in it wUl not 
Tinate the contract, nnlcss it be shown that under the circomstanoes 
the error is very considerable and material. 

</) As to the effect of deriatioa, see /wsf, p. 
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lading ; after which she shall load there, or if required 
proceed to one other safe port \in China] and there load 
always afloat (7) in the usual and customary manner from 
the agents of the said charterers a full and complete cargo 
of tea or other lawful merchandise, not exceeding what 
she can reasonably stow and carry over and above her 
tackle, apparel, provisions and furniture (4), the cargoes 
being brought to and taken from alongside the vessel at 
the charterers’ risk and expense, which the said merchants 
hind themselves to ship, and being so loaded shall there- 
with proceed to [/w jvr/wo/ or /./Wow] as ordered on signing 
hills of lading abroad, or so near thereto as she may safely 
get (5), and there deliver the same in the usual and 
customary manner (fl) to the said chai-tciers or their 
assigns, they paying freight for the same at the rate of 
[£7 10s, per ton of fifty mine feet] for tea delivered, for 
the round out and home ; a deduction of [5s. per inn] to 
bo made if ship be discharged and loaded at [Hong Kon(j\ 
other goods, if shipped, to pay in customary proportion ; 
in consideration whereof the outwai*d cargo to be carried 
freight free ; payment whereof to become duo and be 
made as follows ; [then follow terms]. Ship is to have 
liberty to put on boaixl 80 tons of [ ], or other 

dead weights, and to retain it on board during the voyage. 
Thirty running days (Sundays and h»)liday8 excepted) are 
to be allowed the said merchant if the ship is not sooner 
dispatched for loading in [London], and forty-five like 
days (8) for all purposes abroad, and ten days on demurrage 
(8) over and above the said lay days and the time herein 
stated, at [£10 sterling per ihy\ paying day by day as the 
same shall become due. The time occupied in changing 
ports not to count as lay days. ChartereFs’ liability under 
this charter-party to cease on the cargo being loaded, the 
master and o^ers having a lien on cargo for freight 
and demurrage (9). The matter to sign bills of lading at 
such rates of freight (10) as may be required by the agents 
of the charterers, without prejudice to this charter-party. 
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“ The act of God, the Kiiig'n enemiev, reAtraint of 
princes and rulers, fire, and all and every other dangers 
and accidents of the seas, rivers, and navigiition, of what* 
nature and kind soever, ihroughoiit the voyage, lasing 
excepted (11). 

“ The vessel to bo consigned charterers’ agent abroad, 
free of coniraission. Ga the return of the ship to 

she shall be addi'essod to [(i. //. d- 
brokers or to their ngeuts, at any other port of discharge. 
Penalty for non-performance of this agreement, the 
estimated amount of freight." 


Sates oil (he Form of Chart er-^party. 

The clauses of the hi nice may he more iuteUiyihle if 
read with the aid of the follow} no notes : 

(1) “ Sow atf etc. — Tlii.> is an im|M>rtant statcMnent ; 
there is, it will Im* ob.serveil, no stipnlution as to the 
time when the sliip shall lie handed over t-o tiu* charterer* 
But if he knows where th*e shi[» i.s at (he date of 
the charter-party, he can tell approximately when it 
will bo at his dispo.sal at the agrewl jdace. For this 
rea.son the stattmient in ref(*rence to the place of (ho 
ship is generally construed as a condition preijcdent, 
the falsity of which entitles the chart<*rer to rescind ((f), 

(2) Seaworthiness and fitiie.ss to receive cargo are 
implied terras. The shipowner when he enters into 
a charter-party implieilly warrant.s that the ship is 
reasonably fit to encounter the [lerils of navigation 
and to carry the cargo (/i). These implied conditions 
extend respectively only to settworthine.sh at the time 

(g) BetUsen r, Taylor [1898] 2 Q. B. 274. 

(A) Steel r. State Line Steamtkiv Co. (Is78), H App. Cm. 72; 
Mvndden t. Bhe Star Line, [1906] 1 K* B. 097. 
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of sailing, and to fitness at the time of loading, and 
they do not continue in force after the ship has sailed 
• or the goods arc once on board (?). But if a voyage 
is of necessity divided into stages, c.y., to take in coal, 
the vessel must be made seaworthy at the commence- 
ment of each stage ( ;). If the ship is iinseaworthy at 
tli(^ commencement of the voyage, the shipowner, 
although liable for damage to cargo caused directly as 
the result of that unseaworthiness, is not liable for 
damage caused by a peril of the sea excepted in the 
bill of lading. The contract of affreightment is not 
displaced by the shipowner's breach of warranty of 
seaworthiness, and the shipowner is not thereby 
reduced to the position of a common carrier (/■). Other 
implied conditions are(i) that the voyage will be com- 
menced and carried out without unreasonable delay ; 
and (ii) that there shall be no unnecessary deviation. 
These obligations impose a duty on the shipowner not 
to ('xpose the ship to unnecessary risk. Thus, where 
an owner carelesdy allowed goods destined for an alien 
enemy to be loaded with those of the plaintiff and as 
a result the ship was seized and detained by the naval 
authorities, the owner was held liable for the conse<iUont 
delay in d(‘livery of the plaintiflT s goods (I), 

(;!) The owner must bring his ship to the agreed or 
usual place of loading at the port where the voyage is 
to commence, unless the charter makes provision other- 
wise ; the charterer must, when he has potice that the 

(j) See note (A) on p. 419. 

(./) Tht VortigerH, [1899] I*. 140 ; 4 Com. Can. 152. 

(i) Thr [1908] T. 84. The poeition of the shipowner i* 

different when he commits a breach of the undertaking not to derinte. 
See /wwrf, p. 426. 

(I) IhiHH T. Bueknnll Bro»,, [1902] 2 K. B. 614 ; 7 Com. Cm. 88, 
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ship is ready to load, brin^ his goods alongside the ship 
at such place, and deliver them to the servants ot the 
shipowner (m). In the absence of express stipulation in 
the charter-party, the charter(‘r is liable lor not pro- 
ducing a cargo, though he be not p<‘rsonully in fault in 
failing to do so (n). As a rule, the shipowner is 
responsible for proper stowage (o), but the «»xc(‘ptions 
are numerous. 

(4) But for this provision, a shipowner j>:iiti at a rate 
j)er ton of the cargo, might lind that owing to waste of 
space his freight has not come up to what he had con- 
templated. If the ship is described in the earli(‘r part 
of the document as “ of the bunlen of 340 tons nu*asure- 
ment or thereabouts,” and the words “full and complete 
cargo” are unqualified, the charterer does not fulfil his 
obligation by putting on board a cargo of iUO tons, if in 
fact the ship will take more ; nor does he make himself 
liable by j)utting less than 340 tons on board if she 
cannot take that quantity ( f>). Sometimes the charter- 
|)arty runs thus; “a full and complete* cargo, say 
[about 1,100] tons”; in such a ca^e the charterer’s 
obligation will be satisfied if he loads t^) about three 
per cent, in excess of the 1,100 tons, though the f»hip s 
capacity is over 1,200 tons (y). But the won! “ cargo ” 
alone, in the absence of anything in the charter-party 
to qualify it, means the entire load of the vessel, and 

(«) Per SBLBOBNK, L.C., io (Jrant r. Corerdalc (IHS4), 9 App. 
Cm., at p. 475. ’ 

(n) Grant t. Corerdale, $upra, is a good exaroplr. 

(o) BUtihie ▼. Stemhridge (1859), 6 C. B. (X.s.) S9I. 

(v) Haider t. /Vy (1819), 2 B, It Aid. 421 ; Mvrrii v. Letieon 
(1876), 1 C. P. I). 155. 

(y) Morrx* t. Lerinnn, tupra ; ef. Miller r. Borner, [ 1900] 1 Q, B. 
<81 ; 5 Com. Cm. 175, where the charterw cootrBcted onir to lo^ « 
*• cargo of ore, mj »t»ot 2,800 tons,” uot • “ full and complete cargo.** 
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therefore the omission of the words “ full and complete ” 
are often immaterial (r). On the other hand, subject 
to the stipulations of the charter-party, it is an implied 
condition that the shipowner shall not use the ship in 
a manner prejudicial to the charterer, e.cf., he cannot 
load bunker coal intended for a future voyage so as 
to prevent the charterer having full advantjigc of the 
ship (s). 

(5) The shipowner cannot usually comj)el the con- 
signee to take delivery until the ship has reached the 
place named, but it may be that she cannot safely reach 
it. These words, “as near thereunto as she can safely 
get,” enable him to demand that the cargo be unloaded 
before arriving at the named place, if she is prevented 
from getting there by some permanent obstacle which 
cannot be overcome by the shipowner within such time 
ns according to all the circumstances of the case may 
reasonably be allowed (t). 

(6) “ The liability of the shipowner as to the com- 
mencement of the unloading is to use all reasonable 
dispatch to bring the ship to the named place where the 
carrying voyage is to end, unless prevented by excepted 
perils, and when the ship is there arrived, to have her 
ready with all reasonable dispatch to discharge in the 
usual or stipulated manner ” («). The consignee or 

(>•) Burrowwan r, JfrajftoH (l%n\ 2 Ex. I). 15; JardiM .Vatke- 
4»»»i d? Co. T. Clfdf Shipping (K [1»10] 1 K. B. W \ cf- Miller t. 
Jtorner, [1900] 1 Q. B. 691, where on the construction of the particnlnr 
charter*p»rty the umimion of the wonls full nod complete ” wm held 
to be material. 

0) JDarliHg T. JiaebHtH, [1906] 1 K. B. 572; afflnned, [1907] 

1 K. B. 846. 

(<) Brktt, L.J., ih M>l9o» T. Dahl (1879), 12 Ch, D., at p. 692. 

(«) Basrr, L. J., in AeUmt t. Dahl, tupra^ at p. 681. 
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charterer must take the car^o from alongside, and for 
that purpose provide the proper appliances for taking 
delivery there (.r) ; the shipowner should put the cargo 
on the rail of the ship, and in such a [)osition that 
the consignee Ciin take it. If the owner of goods 
imported in any ship from fonn'gn parts fails to land or 
take delivery of the same, at the time agrec^l (or if no 
time is agreed, within seventy-two hours, exclusive of 
a Sunday or holiday), from the time of the report (?/) of 
the ship, the shipowner may land or unship the goods 
and place them at certain places according t(» circum- 
stances. The shipowner may, by giving written notice 
to the person in whose custody the goods are placed, 
retain his lion for freight on the same, and then, subject 
to certain conditions, tbe person with whom th(‘ goods 
are deposited may, and if nsjuired by the shipowner 
shall, if the lien is not discharged as provided by the 
Merchant Shipping Act, 18114 (57 & 58 Viet. c. f>0), at 
the expiration of ninety days from the time when the 
goods were placed in his custody (or earlier if they are 
peri.shable), .sell by [)ublic auction sufficient of thegotMis 
to satisfy the (Customs dues, the expenses, and the 
freight (z). 

(7) “J/teayj afloat” means that the ship shall Ikj 
sent to a port in which she can sjifely lie with her full 
•cargo without touching the ground. If to the know- 
ledge of the shipowner, owing to the state of the tides, 
there may not be sufficient depth of water for the ship 

(») Dahl f. Jffliifo, per Lord Bi.ACKBCkn (ls.SI), « App, Ci*,, st 
.43. 

<p) tbe report reqniretl bj tbe CiMtom* 

(;) Merebsnt Shipping Act, 1894, m. 492— 
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to load always afloat, the charterer will not be responsible 
for delay thereby occasioned (a). 

(8) Jhmurrafje'^ properly signifies the agreed 
additional payment (generally per day) for an allowed 
detention of the ship, wdnlst loading or unloading, 
beyond a period specified in or to be collected from tlie 
charter-party ; it also means compensation by way of 
unliquidated damages for undue detention not provided 
for specially in the instrument (h). The former is tlu^ 
strict meaning. The freighter who agrees to pay 
demurrage for detention beyond the lay days will have 
to pay so long as the ship is in such a condition that 
she cannot be handed back to the um* of the shipowner,, 
though the delay be not caused by the freighter’s 
default (r). If no lay days are mentioned, the charterer 
is liable to pay damages if he detains the .diip beyond 
what, in the actual circumstances, is a reasonable 
time ((/). But in either case, if the delay is due to tlie 
default of the owner or of those for whom the owner is 
responsible, the charterer is not liable to pay (c). The 
lay days, /.c., the days allowed for loading or unloading, 
begin when the ship arrives at the place agreed upon 
in the charter-party, and the charterer has notice that 
she is ready to load or unload ; they run continuously, 
each day being counted from midnight to midnight, 
and not periods of twenty-four hours (/). If the 
vessel is not discharged within the lay days, a part of 

(o) Carltm Sttawship ▼. Cattle Mail Pachete Co., [18»8] A.C. 
486 ; 2 Coro. Cm. 286. 

(6) Bowen, LJ., in CUni v. Radford, [1891] 1 Q. B., at p. 6«0. 

(ej Esher, M.B., in Bud$ett v. Binnin^ton, [1891] 1 Q. B. 38. 

{i) Hiek T. Bodooanaeki, [1891] 2 Q. B. 626 ; [1898] A. C. 22. 

{/) Tifh Katy, [1895] P. 66. 
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a (lay counts as a whole day Qf) ; but whore the 
charterer .is bound to load at a eorluin raU* “ jM;r 
weather-working day, ’ aiui bad weather prevents work, 
any time less than lialt a day will md eonnt as more 
than halt a day (/i). Alter the lay days have (‘xpin'd, 
demurrage becomes payable at tin* rale provichnl by the 
charter, or it’ the charter doe> not apjdy. as unlicjuidated 
damages. 

This clause is styled the cesser clause, and it 
puts an end to the charterer’s liability wli<*n the cargo 
is loaded, the shipowner relying on his lien in order to 
get payment. Unh'ss oliviously contrary to th(‘ intui- 
tion ut' the parties, the court so constru<*s it that the 
exoneration of the charterer and tluj accpiisition of the 
right of lien may be coexteiisivi* ; in other words, tlu' 
cesser clause docs not atf4*ct liaidlities in r(‘spect of 
which the shipowm'r cannot secure himself liy the 
exercise of the right of li(5n (/). 

(JO) Freight is dealt with hereafter. See p. VM). 
(11) The effect of thi" clause is to exonerate the ship- 
owner from liability for loss (K’casioned by the causes 
enumerated in it, if it was not due to ncgligeiKM* on the 
part of the shipowner or of those for whom h<‘ is 
responsible (k). If the ship is unswiworthy when she 
starts and damage results, the excepted jKo ils clause will 
not save the shipowner from resjamsibility for damage (/). 

(jg) Commifrcial Steamthip r. Himlton (lS7fi), L. K. 10 Q. B. 

846. 

(A) Branekelmc ikeamhip Co.y, Lamjwrt and Holt, [1897] 1 B. 
570 ; 2 Com. Cm. 89. 

(i) Clink T. Raifari, [18911 1 Q. B. 625 ; Hansen r. Harrold, 
[1894] 1 Q. B. 612. 

(A) 8«« Th« Xantho (1887), 12 App-Caa. 503 ; HatnilUm t. Pandvr/ 
(1887), 12 App. Cm. 518. 

(0 QUroy t. Price, [1893] A. C. 56. 



426 The Contract of Affreightment. 


“ The act of Clod ” has already been defined. See 
ante, p. 404. 

“ Kin^r’s enemies ” ; this exception apj^lies only to 
foreign enemies, and not to traitors, pirates, robbers, 
etc. (m). 

“ Restmints of princes and rulers ’’ ; e.(j., blockades, 
embargoes. 

“ Perils [dangers and accidents] of the seas ” ; 
damage caused by the sea, storms, collisions, etc., of 
an unexpected nature ; thus, damage caused by sea- 
water entering through a hole eaten by rats is an 
excepted peril, but direct injury to the cargo by rats 
is not (/»)• 

The excc^)ted perils clause frequently contains many 
mattcM-s other than those mentioned in the ehartt‘r-party 
above, viz.: “pirates, robbers, or thieves” [which 
does not apply to thefts committed by persons in the 
service of the ship (o)] , “ l)arratry of master or 
mariners,” “ negligence of master and mariners,” 
“ jettison,” and so on. 

If the shipowner deviates from the prescribed voyage, 
the special contract by charter-party is dis[daced as 
from the beginning of the voyage, no matter when or 
where the deviation took place, and the shipowner 
cannot rely ou the excepted perils clause, although the 
loss or damage to cargo cannot be traced to the 
deviation ( />) ; even though the deviation was reason- 

(»«) fWtvard t. Pittard (1785), 1 T. U. 27, S*. 

(m) JlamUtoH V. Pnndor/ (1887), 12 App. Ca». 618. 

(♦•) SteiniMH Of. v. Angutr Line, Limited, [1891] 1 Q. B, 619. 

(») Jttfefih Tkerleif T. Orchts S.S. [1907] 1 K. B. 660 ; Liters 
wilh*Na /0 vnana tm Super uhtvphaatxcerken v. RebeH VdMndrew Jt 
[1909] 2 K. B. 360. 
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nblv necessary for the safety of the slup, if the necessity 
arose from tlie wrongful act of the shipowner in sending 
the ship to sea in an unseaworthy condition (y). 

A charter-party, like any otluT contract, is governed 
in its construction hy onlinarv rules of law ; if there 
is a latent ambiguity, evidence is adinis'^ible tn show in 
what sense it was used, and if anv words used have a 
technical meaning, then evidence is also admissible 
to show the meaning in which the words w('re used. 
The contract by charter-party is to he construed in 
a liberal way, the written parts of a j)artly-printed 
document being, as a rule, preferred to the printed 
part, so as to get as near as may he to the exact 
intention of the parties. 

Bill of Lading. 

A bill of lading is a document acknowltHlging the 
shipment of goods, and containing the terms and con- 
ditions upon which it has l)een agreed that th<*y are to 
be carried (r). It is excellent evidence of the cH)ntract 
for the ctirriage of goods on a general ship, /.e., a ship 
which is used for the carriage of the goods ot several 
merchants who may desire to have them conv<?yed by 
h^r, and which is not employed for the carriage of a 
-charterer’s goods only. A bill of lading is generally 
used, even when the ship ischarb^red. If the cliarterer 
finds the cargo himself, the bill of lading is usually, but 
not always, a mere receipt for the goods given by the 

(f) JCiih V. Taylor, [1911] 1 K. fi. 62r». M Ut the effect of » 
IWMeh of wamuitjr ot MeworthioeM aa the coatnot uf carriage, aet 
^e. pp. 419, 420. 

; (r) Caldwell t. BaU (1786), 1 T. R. 216. 
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master. If the charterer takes the goods of others, the 
bill of lading contains the contract he makes with 
them (n). The form of a hill of lading varies much 
according to the practice of the j)arties thereto, hut a 
usual form is as follows : 

“ Shippotl in good order and condition by 
in and upon the good ship called the ‘ British Tar/ 
whereof is master for this present voyage, and 

now in the port of , and Iwund for , with 

liberty to call at any ports on the way for coaling or 
other necessar}' purposes, fifty casks of wine being 
marked and numbered as per margin, and to bo delivered 
in the like gwd order and c»mdition at the aforesaid port 
of , the act of God, the King’s enemies, fire, 
barratrj' of the rimstor and crew, and all and every other 
dangers and accidents of the seas, rivers, and navigation 
of whatever kind or nature soever excepted, unto 
or to his assigns, he or they paying freight for the said 
g(K)da £, per ton, delivered with primage and 
average accustomed. In witness whereof, the ma.ster of 
the said ship hath aihrmoil to bills of lading all of 
this tenor and date, one of which bills being accomplished, 
the others to stand void. 

“ Dated, etc. 

‘‘ Weight, value, and contents unknown.” 

A bill of lading for goods to be exported or carried 
coastwi.se must bear a ’stamp value sixpence, which 
must be im))res.sed before execution (t), A bill of 
lading for goods shipped abroad need not be stamped. 

Many matters already mentioned in connection with 
charter-parties apply equally to bills of lading. Several 

(i) See aatr, pp. 415, 416. 

(t) Stamp Act, 1891 (54 k 55 Viet. c. 89), s. 40. 
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of these are mentioned in the notes to the form of 
charter-party ^iven above («). There is, however, this 
difference : a shipowner, when theeontraet iscont^iined 
in a charter-party, may have duties to perform before 
the time of shipment of tin* ;;oo(L ; this is not so often 
the case when the contract is evitlenced by a bill of 
lading only. 

The bill of lading is signed generally by the master, 
though in ])ractice, wh<‘re the goods are shipped, the 
acknowledgment first given is a less formal receipt 
(“ mate's receipt ’*j, which is afterwards exchangeil for 
a bill of lading signed by the master : but there is 
nothing to })revent the giving of a bill of hnling without 
production of the mate’s receipt, if the goods are on 
board, and if there is no interest in them known to tho 
master (‘xcept that of tin* shi[)per (.<•). The shipowner 
is justified in delivering bills of lading to the holder 
of the mate’s rweipt if he has not notice of other 
claims ( y). If the mate’s receipts and the bills of lading 
get into different hands the goods must be <i<*livered to 
the holder of the bill {z). 

The master, when he signs, affixes his signature as 
agent of the owners of the vcsst‘1 ; except that when a 
vessel has been chartered, and the charterers put up 
the ves-sel as a general ship, then the master may he 
agent of the charterer and not of the owner, tho 
decision in each case depending u|K)n the facts. If tho 
ship lias been demised (a) to the tdiarterer, the master 

(tt) Ante^ pp. 419 H »eq. 

{*) Hattuning t. Lainq (1874). L. H. 17 Kq. 92. 

O) Era* r. X’M (1842), 8 M. k 0. 814. 

(i) ItaumHHfll, etr. Fumest, (189.4J A. C. 8, 

(d) p. 417. 
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is generally the charterer’s agent (&), but the mere fact 
that the charter-party provides that the master shall he 
the agent of the charterer does not of itself bind those 
who deal with the ship without actual notice of this 
clause (c). The law on this subject may be stated in 
the words of Cockburn, C.J., in Sandeman v. Scurr{d ) ; 
“ where a party allows another to appear before the 
world as his agent in any given capacity, he must be 
liable to any party who contracts with such apparent 
agent in a matter within the scope of such agency, 
* The master of a vessel has by law authority to sign 
bills of lading on l)ehalf of his owners. A pei>on 
shipping goods on board a vessel, unaware that the 
vessel has been chartered to another, is warranted in 
assuming that the master is acting by virtue of his 
ordinary authority, and therefore acting lor his owners^ 
in signing bills of lading. It may be that, as between 
the owner, the master, and the charterer, the authority 
of the master is to sign bills of lading on behalf of the 
charterer only, and not of the owner. But, in our 
judgment, this altered state of the master’s authority 
will not affect the liability of the owner, whose servant 
the master still remains, clothed with a character to 
which the authority to bind his owner by signing bills 
of lading attaches by virtue of his office. We think 
that until the fact that the master’s authority has been 
put an end to is brought to the knowledge of a shipper 
of goods, the latter has a right to look to the owner a» 
the principal with whom his contract has been made.” 

(>) Ba%wvDoUy etc, t, [1893] A. C., at p. H. 

(<■) ManekeHer Truet t. Furneee, [1895] 2 Q. B, 689; 1 Cottu 
Ca^. 89. 

(rf) (1867), L. R. 2 Q. B. 86, 97. 
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Thus, where charterern put up a vessel us a ^leneral 
ship, and plaintiff put on board wine, and received bills 
of lading in ordinary form signed by the master, the 
owners were held liable for los«; by leakage arising from 
improper stowage.it being <juestiom‘d wbetlierim aetioft 
would not lie also against tin* ebartenu-s (f But if 
the charter-party amounts to a demise of the vessel, then 
the master frequently signs u" agent of tin* ehart<‘r(‘i% 
who is for the time being tin* owner of the veswd ( /'). 
An indorsee of the bill of lading, who takes it bona tide, 
and for value, and without notice of the charter-party, 
may hold the shipowner to the terms of tin* bill of 
lading ; but if this indorsee was aware of tin* charter- 
party when he took tin* bill, tin* shipowner will not be 
lx)und if the bill of lading was signed without the ship- 
owner’s authority (</). 

The master has no authority to sign a bill of ladii»g 
for goods not actuallv received on board (A), and it he 
does so, the owners are not liable ; but his signature is 
primft facie evidence against tin* owners that the goods 
were shipped, and it lies on the owners to r«?but this 
evidence if they allege that the goods never were on 
board (/) ; and by express stipulation the bill ol lading 
may be made conclusive evidenci* against the shi))- 
owners of the quantity shijq>ed (Ic). As regards the 
master’s liability, by the Bills of Lading Act, 11555, 

(e) L. R.2Q.B.86. 

L. R. 2 Q. If. % ; and see Jiaumwoll, etc. r. Ftie^ent, [1893] 

is) The PatriA (1872), L. R. 8 Ad. k Kc. 436. 

. (k) McLean v. Fleming (1872), h. U. 2 H. L. 8c. 128 ; Orant t. 

(1831), 10 C. B. 665. 

(i) Smith T. Bedmin Steam Natimien Cc., [1896] A. C. 70. 

UekmM T. arietie (1887), B. 1). 333. 
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. everj bill of lading in the hands of a consignee or 
indorsee for valuable consideration, representing goods 
to have been shipped on board a vessel, shall be con- 
clusive evidence of such shipment as against the master 
or other person signing the same, notwithstanding tliat 
such goods or some part thereof may not lun e been so 
shipped ” (1). But even the master will not be liable 
if — (i) the holder of tlie bill at the time of receiving it 
is aware that the goods have not })een actually sbip})ed ; 
or (ii) the mi8repres(‘ntation in the bill was caused by 
the fraud of the shipper, the holder, or of some person 
under whom the holder claims (m). Neither does the 
section estop the shipowner from showing that goods 
incorrectly descrilKvl in the bill of lading by mere 
murks of identiticution, having no signiticance in 
respect of their (piantity, ({uality, or commercial value, 
are in fact the goods which were shipped undo’ the bill 
of lading (w)* 

In giving a bill of lading the master can bind the 
shipowners by any terms which it falls within his 
express or implied authority to make, subject to this, 
that if the ship is chartered, he may not sign bills of 
lading varying tho terms of the charter, unless the 
charter itself so allows, or unless he obtains express 
instructions to do sO (o). 

The general duty cast upon tlie sliipowner is to carry 
the goods with safety, subject to any limitations agreed 
upon. Such limitations are (e.g.) exceptions from 

(1) 18&19 Viet. c. 111,11.3. 

(w) Section 3 ; nnd see v. Bvyland (1866), I* R. 1 C. P. 382. 

(«) Pnrm^M T. Kno Zealand Skipping 0»., [1901] 1 Q. B. 518 ; 
8 Com. Cw, 41. ^ 

00 Y. iVilftarilXlftS?), 18 Q. B. D. 67. 
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liability for damage caused by the “act of God and 
the King’s enemies/ “accidents from machinery,” 
etc. Others are mentioned, and the law has been 
discussed in considering the corr<‘s|)onding proviso in 
a /jharter-party (/>). 

When tlie bill sDites that the goods are .shipped ‘‘in 
good order and condition/' it is called a clean hill of 
lading. These words refer to the apparent and external 
condition, and, though they are not words ot contract, 
the master can hind his owners by such a statement, 
and if it be untrue the latter will Ijc liable in damages 
to an indorsee of the bill of lading who sufter.K loss by 
acting on the faith of the rej»resentation (y ). 

A bill of lading is not only a document conbiiniug 
the terms of a contract of cairriage, it is in addition a 
document of title ; it is the symbol of goods at sea, and 
remains so until tin* goods have come to the hands ol' a 
person entitled under the bill of lading to the possession 
of them (r). The })erson to wdiom the bill is made out 
may transfer his rights under it ; if the bill is «lrawn to 
order, he does so by indordng the bill and delivering it 
to the assignee ; if he merely indorses it, the indorse- 
ment is in blank, and the bill then pusses from hand to 
hand, as though it were drawn to bearer, the holder 
being entitled to fill up the blank as he chooses (/r). 
If the bill is drawn to a spccificil person without the 
addition of the words “ or order or assigns,” it seems 

Cp) Ante, pp. 425, 426. 

(g) Gmpatiia yariera Vatcanzada r. Churchill, [llW6j I K. B. 287. 
(f) Barber i. MepertUin (1870), L, K. 4 H. L. 317. 

(0 Per Urd Bklbobnb, id Sewell v. Burdick (1885), 10 App. Cm., 
Dtjk 83. See aUo the cpecUl r«rdliet in Lickbarruw r. UaeoH (1728), 

1 Sm, L. C. (lltb ed.), at p. 721. 

V.L. 2 r 
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not to be negotiable in any sense of the term. Con- 
sequently, where a bill of lading can be transferred by 
indorsement and delivery or by delivery, the trans- 
feree is entitled to demand possession of the goods 
as owner or pledgee according to the nature of the 
transaction (/). 

The transfer pf a bill of lading drawn to order, though 
it passed the goods, <lid not until 1855 transfer the 
right to sue on the contract. But by the Bills of 
Lading Act, 1855 (18 & 19 Viet. c. Ill), s. 1, it was 
provided tliat ‘‘every consignee of goods named in a 
bill of lading, and every indorsee of ji bill of lading, 
to whom the [)roperty in the goods therein mentioned 
shall fMvss upon or by reason of such consignment or 
indorsement, shall have transferred to and vested in 
him all rights of suit, and bo subject to the same 
liabilities iu respect of such goods as if the contract 
contained in the bill of lading had been made with 
himself.” It has been decided that the pledge of a 
bill of lading does not }ter se pass the projjerty (t) 
within the meaning of this section, so that the pledgee 
is not liable to pay the freight ; but the case is other- 
wise if the pledgee e.\ercise his right to take possession 
of the goods (t). * 

The muster must deliver the goods to the consignee 
upon payment of freight ; or if the bill has been 
properly assigned, then he should deliver to the holder 
of the bill. Sometimes the bill of lading is executed in 
duplicate or triplicate, and the different parts may get 
into the hands of different persons ; in such case the 
first transferee for value is entitled to the goods («). 

(0 V. (1885), 10 App. Cm. 74. , 

(«) B^ryr r. Mepvftan (1887), L. R. 2 C. P. 88, 661 j 4 
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But th© master who, acting bonA fide and without 
notice of conflicting claims, delivers to a hohler who 
presents any of the parts of the hill of lading to him, is 
not liable it it should prove that that holder is not the 
first transferee (j*). This i.s a oonsi*queiice of the clause 
found in bills of lading drawn in a set: “one of 
these bills of lading accomplished, (he other shall stand 
void.” 

If the master has notice of conflicting claims, it is his 
duty to interplead. 

The “ negotiability ” of a bill of lading has been 
dealt with (y), and also the eflwt of indorsement of tho 
bill of lading on the unpaid vendor’s rights {a). 


Tnight. 

Freight is the name given to the reward j»nid to the 
shipowner for tho carriage of goods. It is not payable 
until the voyage has be(‘n completed and tho goods 
delivered, unless non-delivery is caused by the fault of 
the shipper alone, or by tlu* perils excji^pted in the 
charter-|>arty or bill of lading (A). Sometimes it is 
stipulated that the {myment shall ma<lo before this 
time, in which case, unless otherwise agr(M>d, the failure 
of the voyage gives no right to the return of the money. 
“Advance freight,” if payable, is due at the moment of 
starting, unless otherwise agreed ; even if not paid it 
can be recovered by the shipowner from the charterer 

(9) mpit, MUh ^ (if. r. Bad and West India Docks (18B2), 
App. Cm, 591. 

(V) AiUe, p. 296. 

(9) Ante, p. 275, 276, 297, 

t^) liddard w, L»pes (1809), 10 Hstt, 626. 

2 r » 



436 The Conteact or Affbeightment, 

upon the loss of the ship (c). But if any ^oods are 
destroyed before the ship sails so as to make it impos- 
sible that any freight could be earned on them, advance 
freight will not be payable on the portion of the cargo 
destroyed (d). Each case depends upon its own cir- 
cumstances, and to these it is necessary to look to 
determine whether a given payment is intended as 
freight in advance, or as a loan ; and though it be called 
“freight in advance,” it by no means follows as of 
course that it is such {e). The amount of freight is 
arranged for in the charter-party or bill of lading. It 
may be a fixed sum (lum[) freight), or it may be at a 
certain rate per ton. If the charten^r fails to load 
a full cargo according to agreement, he is liable in 
damages; such damages are styled “dead freight” (/*). 

Freight pro raUt — This is the term given to a pay- 
ment which is sometimes made for carriage of goods 
when the contract has been performed in part only. 
The rulfr is thus set out in Maude and Pollock on 
Shipping (g) : “ If the original contract has not been 
performed, no claim can arise under it ; but if there is 
a voluntarg acceptance of the goods at a point short of 
their destination, in such a mode ns to raise a fair 
inference that the further carriage was intentionally 
dispensed with, a new contract will be implied to pay 
compensation commensurate with the benefit actually 

(fl) JByme r. SckUter (1871), L. R. 6 Ex. 319 1 and per EsHSB, 
M.R,, in Smith ^ «». t. pyman ^ Co., [1891] } Q. B., at p. 744. 

(rf) Weir a. V. Oirrin 4‘ Co., [1900] I Q. B. 45 ; 6 Oom. Caa.40. 

(«) AUiwn T. Brietol Marine iHsaranee Co. (1876), 1 App. Caa. 
S09, 217, 233. 

(/) MeLean t. FUmiop (1872), L. li 2 H. L. Sc. 128. 

(p) (4th ed.), p. 368. 
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received ; that is to say, to pay freiglit for tlmt |K)rtion 
of the voyage wliich has actually Ikhui |wrforme(l.’* 

Shipowner 8 Lien . — The .shipowner possesses a lieu 
upon the goods which h(‘ carries, until ho has rweived 
payment of freight, The lien extends to all the property 
consigned on the same voyage hy the p(‘rson from whom 
the freight is due (/<) ; it eean^s upon delivery of the 
goods. In many cases it may l)e*iiK*onvenient to retain 
them on baird, and yet if landed the lien ujxm them 
would bo in danger of being lost ; thi^ dithculty is pro- 
vided for by certain sections of the Merchant Shipping 
Act, 1894 (/). The shipowner has a lien for general 
average (k) contributions, and also for expens(‘s incurred 
in protecting the goods (/j. The lien for treight and 
general average is a poss<*ssorv lien ; the lien lor the 
expenses is a maritime lien. In the absence ol agree- 
ment or UvSage giving a Hen, there is no lien lor dead 
freight (m). 

AveraEfi' 

Average is of two kinds : 

(1) Particular Averui^e aris<*s whenever any damagt^ 
is done to the projK*rty of an individual by accident or 
otl^erwisc, but which is not suffered for the general 
benefit, tf.y., loss of an anchor, damage by water to cargo. 
These losses remain where they fall, and no extra- 
ordinary compensation is granted in respect of them. 

(A) Sodergren t. FliglU (1796), quoted 6 Burt, p. 622. 

(0 8«e aa/*-, p. 423. 

(*) Po$t, p. 438. 

(0 HingMirti t. Wendt (1876), I Q. B. D. S67. 

(») Sue SerttUon oa Ciuurtnr-pMtieK, Arte. 149 et teg. 
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(2^ General Averatje. — A general average loss is 
oaused by or directly consequential on a general average 
act, which occurs where any extraordinary sacrifice or 
expenditure is voluntarily and reasonably made or 
incurred in time of peril for the purpose of preserving 
the property imperilled in the common adventure. The 
loss must be bqrne rateably by all interested (n). 

The essentials of a general average sacrifice are 
(1) that it was incurred to avoid a danger common to 
air interests (o) ; (2) that it was necessary to incur some 
sacrifice {p) ; (3) that it was voluuhiry (ry) ; (4) that 
it was “a real sacrifice and not a mere destruction or 
casting otf of that which had become already lost and 
consequently of no value ”(r) ; (5) that the ship, cargo, 
or some portion have actually been preserved (p) ; 
(6) the danger must not l)e one which arises through 
the default of the interest demanding a general average 
contribution (#), The last rule, however, does not apply 
to cases where the loss is brought about by the inherent 
vice of the subject-matter sacrificed. Thus, where coal 
shipped without any negligence, caught fire owing to 
its liability to spontaneous combustion, and water was 
poured into the holds to extinguish the fire, the owners 
of the coal were held entitled in respect of damage done 
by water to the coal which was not ignited, to a general 
average contrij»otion from the ship (<). 

(n) Marine Iniwiiance Act, 1906 (6 Edw. 7, c. il), s. 66 (IX (2), (S> 
(t») T. (1792X * T. K. 783. • 

ijp) IHrie T. Middle Ihiek Co. (1881), 44 L. T. 426. 

(j) ^hrfk9rd t. (1877), 2 C. P, D. 589. 

(r) Prr WiLUAIW, J., in Pirie v. Middle Dock C«, H 88^ ), 44 L. T., 
It p. 480; IctfiaU v. Ckim Tradert' Inettrance [1899] 2 Q.M. 
^6 ; 4 Con. Cas. 256. 

(#) (1889X 14 App. Ciu. 601. 

(0 eTe«nMhme,Cmie ^ Oe, t. Stepkene # 8m, [120e|>| K. B. 
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Ordinary ai^s of loss which auiount to a general 
average loss are : jettison of cargo (m) ; voluntary 
stranding to avoid wreck ; damage to cargo l)y st'iittling 
the ship to extinguish fire ; repairs rendered nwessary 
by collision (jr). 

Whatever comes under the h«‘ad of general average 
loss must he shared hy tlujse wlu) have l>o<*n in a 
position to ho henefited hy the sieriliee, ejj,. the owners 
of the ship, and the freight, and “ all merehandise put 
on hoard for the henefit of tnitlic must coutrilmte” ; hut 
the wages of the seamen are not atfwted. Accordingly, 
cargo which has heen landed to ensure its safety and 
not for the purpose of lighhming the ship, is not liable 
to contribute in respect of a general av(‘rago loss suhse- 
ijuontly incurred ; such cargo wa^ not then at risk, and 
derived no hen(‘fit from the sacrifice (v). It is tlie duty 
of the master to retain the cargo until he has Ikmoi paid 
the amount due in respect of it for general nv(‘rage. 

The rules relating to the amounts h) 1 r‘ made good 
vary in*ditferent countries. In the al»s(Mice of agree- 
ment, adjustment of the amounts to he contributed in 
respect of general average will take plac(‘ at ami accord- 
ing to the law of the port of discharge, kc., in general, 
the place to which the vess(*l is destined, unless the 
voyage is justifiably terminated at an intermediate 
port (r). But a temporary suspension ol the voyage at 
a port of refuge does not justify an average adjustment 

(u) If cargo stowed on deck !• jetttsoned, there is uo right of general 
aVence coniribodon from the other interest*, unlw deck eUiwage w 
4^owed by eaprem agreement or by custom of ihe trsde or port. 

(«) i^fumsNrr T. Wadma* (1816), 8 M. it H. 4K2. 

W Mail Steam Paetut A>. t. english Bank of Hh /nnefr# 

1X0 Bm4md$r.WkUe(imMB.tC,ma. 
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there (a). It frequently happens that, in marine insur- 
ance policies, the underwriter agrees to be liable for 
general average “ as per foreign statement ” : this binds 
him as to the correctness of the statements of the 
foreign average stator, and to accept as general average^ 
whatever is such according to the law of any foreign 
place at which the adjustment is properly made (/»). A 
set of rules intended to be the basis of a uniform 
practice in all countries was adopted in lb77 ; this^ 
set — known us the York-Antwerp rules—is frequently 
adopted in contracts ot affreightment and marine 
insurance. 

(fl) Jldl V. (1879), 4 C. F. 1). 329. 

(i) Mni ro V. Ocean Marine Insurance io. (1 sTf)), L. U. 10 C. 1\ 414. 
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SUUKTYSHIP AND (iUAKANTEES. 

Nature and Formation ok thk (’ontkact ok 
Guarantkh. 

A GUARANTEE is ail eii<(a;ronH‘iit to Ik‘ oolhitorully 
answerable for the debt, deliuilt, or niiscarriajjre of 
another jierson. Such an a«freeiiieiit may be inteinled 
to secure the pert'ormaiiee of smnethinji; imnuHliaUdy 
connectedl with a mercantile transaction, or it may be to 
secure the fidelity of a person about to be a[)})ointeil to 
some office, or it may Ik' to secure one person from harm 
resulting from the torts of anoih«‘r(o) ; or it may relate 
to numerous other matters. In the pre-ent chapt4*r it 
is proposed to deal with liuaruntees relating!; to mercan- 
tile transactions ouly. 

An agreement to answer for the debt, default, or 
miscarriage of another need not be in any special form ; 
but as the contract is one within the jirovisions ot s. 4 
of the Statute of Frauds, it is not enforceable by action 
unless it is evidenced by a written memorandum of the 
agreement signed by the party sought to be made liable 
Vmder it (6). The contents of a ineiiioramlum sufficient 
to satisfy the statute liave bemi already stated (rj ; but 
it is not necessary that the inemoraiiduin of a guarantee 
should contain Uny statement of the consideration given 

(a) 8«e, r^., AiriAam r. Marter (1S19), 2 It. A Aid, 618. 

(8) See Sutote of Frande, p. 5. 

(<?) Ante, pp. Off jrf. 
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to tho j^iiarantor in return for the guarantee (d). This 
last statement must not be misunderstood. It is not 
intended to import that consideration to the guarantor 
is unnecessary ; as in all other contracts consideration 
must lx* given to the promiser (c), save when the 
guarantee is under seal. What is meant is that the 
<locnment signed by the guarantor may comply with 
the Statute of Frauds, although this consideration be 
not mentioned or indicated in it. 

As a guarantee is for {»ractical purposes almost useless 
‘unless it be evidenced by the proper writing, it becomes 
neces^a^Y to consider the main featur<*s of a guarantee. 
They are (n^ applieil to mercantile transactions), it is 
conceived, the following : 

The contract of guarantee involves the existence of 
another contract, one party to which is a party to the 
contract of guarantee ; in fact, there must he tW'O con- 
tracts, one party being common to each. That party is 
the creditor ; to him the principal debtor is or is about 
to he under a liability on the princi{>ui contract ; and 
to him the guarantor or surety is to be liable if the 
princijml debtor breaks the principal contract. 

The wntract is not a guarantee within the statute if 
the collateral or suretyship contract is not made with 
the creditor ( /*), and there must he an absence of any 

(ti) Mercantile Amendment Act, 1856 (15) ic 20 Viet c. 97), 
8. 8. Defore this Act a statement of consideration in the writing wu 
necessary. 

t^r) Jfarrtll v. Try mil (1811), 4 Taunt. 117. The consideration 
may be, and often is, forbearance to sne the debtor. 18ee, ir./f., Vntan t« 
(1887), 19 Q. B. 1). 841. 

(0 £ct^wi>id V. AVayoa (1840), 11 A. 4c K. 438 ; Jk Jh^U, [189$] 
1 Lh., at p. 99. 
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liability on th(3 part of the surety, exc'ept such ns arises 
from his express promise (r/). 

Thus, if A. says to B., referring to C.. who is asking 
B. to sell goods to him, (J., “ Let him have the goods ; 
if he does not jmy you, I will,” this is an offer of a 
guarantee on the part of A.(/i). Should he say, “Give 
0. the goods, I will he your paymaster,*’ the result is 
not of necessity the wiine ; for the words may show an 
intention on A.’s part to pay for the goods in any event, 
nnd not merely (h) if C. fails to jMiy. A question of fact 
is involved in this illustration (i). 

There are contracts for which no writing is rcnjuired, 
which approach in clmracteristics closely to guarantees ; 
and these various contracts were classified and dis- 
tinguished by the Court of Appeal in the recent case of 
Harhunj^ etc. Co. v. Marten (/•). The object of the 
-contract must be regarded, and if tlu^ jaiyment of 
another’s debt is only involved as an incident of a 
larger purpose, that fact will not bring it within the 
Btatute of Frauds. A person who, having purchased 
goods subject to a lien, obtains delivery u{K)n a verlml 
. promise to pay off the lien, will 1)6 bound : his object 
is to free the goods from an incumbrance, not to pay 
another’s debt(/). In like manner the employment of 
A del credere agent requires no writing, although under 
the terms of tliat employment the agent may become 

(g) WilUaiQB'SaQaden, 311c., note (0. 

(k) Jiirhmgr ▼. DarntU (1704), 1 Hu. L. C. (lUh cd.) 299. 

(«) Con|wre //f'riwyr V. jDtf with Mat$vin.Wkaram 

{1787), S H. 80 ; tod we the jodamcBt of WlLLES, J., la ifeiMf. 
efe/Am v. lAheman (1878), L. R. TQ. B. 197. 

(i) [1902J 1 K. B. 778. 

{D .FUxgerald r. /)rewter<l8«0), 7 C. B, Cir4l.).»74. 
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answerable for the debt of another (m). Certain 
indemnities ” must be distinguished from guarantees^ 
although of course the creditor in all guarantees is 
indemnified against loss by .the surety. The case of 
Guild V. Conrad (n), may serve to illustrate this dis- 
tinction. The defendant in that case orally promised 
the plaintiff that, if the plaintiff would accept certain 
bills for a firm wdiich the defendant desired to assist^ 
the defendant would provide the plaintiff with funds 
to meet the bills. The defendant was held liable on 
the ground that the promise was to indemnify the 
plaintiff' against the liability incurred by accepting 
the bills, independently of the question whether the 
firm, which was primarily liable, made default or 
not. 


LiAWLITY OFiTHR SURETY. 

The amount of a surety’s liability is fixed by the 
terms of the contract ; sometimes a specified sum is 
payable as liquidated damages ; more generally the 
amount upon breach is determined as in the case of the 
principal contract. The surety’s liability (which arises, 
us has been stated, only on the principal’s default) 
limited to the amount which the surety has undertaken 
to pay on such default. This may be the whole amount 
due by the principal debtor, or it may be something 
smaller beyond which it ha& been agreed that the 
surety’s liability shall not extend. 

If the guarantee is one which the surety has entered 
into jointly with others, he is still liable to pay th» 

T. Sa^ie (1856), 8 Rx. 40 ; Sufttm t. Oraf, [1894J 
(n) [1894] SQ.B. 886. 
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whole amount he has agreed to pay on the debtor’s 
default, unless the wording of the guarantee otherwise 
provides. His right of contribution against co*.sureties 
may be a partial indemnity, hut he cannot, in the 
absence of agreement binding the creditor, comf)el the 
creditor to proceed against the other sureties. It seems 
also that the surety cannot insist that the creditor 
.shall sue the debtor before resorting to him, even upon 
giving an indemnity against the cost and delay of such 
proceedings. The surety is not bound by any dwision 
as to the liability of the debtor in actions to which h (5 
was not a party, and may insist (at his own risk as to 
costs) that the right of the creditor shall be proved 
against himself (o). 

Upon the construction of the contract there is some- 
times a question whether or not the guarantee is 
continuing, /.e., whether it is intended to continue until 
recalled, or whether it is to be confined to a single 
transaction or debt. If A. guarantees B. to the extent 
of any goods he may purchase from ( not exceeding 
i6150, he may mean to guaranb'O the money due on all 
B.’s purchases provided that they never exc(Mid £150, 
or he may intend to guarantee B. until he has obtained 
£150 worth of things, and then stop. Each casi> must 
be decided on the language of the document, ami the 
presumed intention of the parties, for no definite rule 
can be drawn from the decisions ( p ). Thus, in AUnutt v. 
Athenden ( 9 ), the agreement ran : “ I hereby guarantee 
B.’s account with A. for wines and spirits to the amount 

((f) Ee parte Young, Be XitekU (ISSl), 17 Ch. 2). 66S. 

( •) Colre T. Park (187U), L. R. 5 C. P. 6A, 70 j Wood t. PHeMner 
<IW7), U R. 2 Ex. «6, 282. 

(f) (1848), 5 H. Ic 0. S92. 
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of £100” ; there was at the time when the guarantee 
was made an account existing between A. and B., 
though at the time the amount due in connection with 
it was less than £100 : — Keld, a guarantee of the 
existing account only. But in Wood v. Priestner 
P. was indebt(Ml to W. for coals supjdied on credit, and 
he d<*sired to buy more ; his father gave the following 
guarantee : In consideration of the creilit given by W . 
to my son for coal supplied by them to him, T hereby 
hold myself responsible as a guarantee to them for the 
^sum of £ 1 00, and in default of his payment of any 
accounts due, I bind myself by tins note to pay W. 
whatever may bo owing, to an amount not exceeding 
£100 ” : — //eW, a continuing guarant(*e. 

lliGHTs OF A Surety. 

In addition to the usual rightsjof a contracting party, 
such ns right to relief on the ground of fraud, or on 
the ground that conditions agreed upon have not been 
observed, the peculiar position of the surety gives him 
special advantages. He is a favoured debtor. 

In the first place, the intended surety is entitled to a 
fair opportunity of making inquiries as to facts which 
might infiuence him in deciding whether or not he will 
enter into the^ contract, and any fraudulent concealment 
or material wilful misrepresentation will avoid it $ 
though, as a rule, there is no duty to make disclosures, 
there is a duty not to mislead an intending surety, and 
very little said which ought not to have been said, or 
very little omittud which ought to Imve been said, will 


(r) (1867), r- H.|2 Ex. 66, 282. 
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avoid the contract (jr). When a contiiinitijif ^uamutee 
has been given, the creditor must not conceal any facts 
which to his knowledge happen subKHpiently, and 
which would give the Min‘ly a right to avoid the 
contract {t). 

The failure of the principal debtor to meet his engage- 
ment must not he brought about or facilitated by any 
act or default of the creditor ; but mere lacln*s of the 
obligee or ()assive acquiescence in acts which are contrary 
to the conditions of a bond, is fjot sufficient of itself to 
relieve the sureties (t ). 

When he pays the debt lie has the following 
rights : 

1. Atfainst, the PiuiicijHil Debtor , — To recover, with 
interest (.r), from him all money properly paid when 
dtte (v) on account of the guarantee, [>rovid<‘d, of course, 
that the debtor was a consenting party to the surety- 
ship (y). Whetlier or not the costs of disputing the 
claim of the creditor can be recovered from the debtor, 
depends upon whether the expense of resisbiiufe to the 
claim was reasonably incurred ; and it is advisable to 
inform the principal debtor of intended payment of the 


(#) Dariea t. London and Prorinnal Mnrtitr JniMranee (o. (1878), 
8 Ch. J), 469. Under npeciai circadHtoncen there raay even t>c h duty 
to diicioM all materfdl factu {Seaton t. HurnnnA, [1899] 1 Q. H. 782 ; 
i Com. Cm. 19S ; rereraed on the factu, [1900j A. U4.> ; 6 (Van. Cm. 
198). 

(0 See the jndgtaent of Denmak, i., in Mayor of Dnrham v. 
rwUr (1889), 22 Q. B. I). 894, 421, 

(») Petre t. Pnneombe (1851), 20 U J. Q. B. 242. 

(y) Ejcall t. Piirtridye (1799), 8 T. tt.j «t p. 510. The w*ar» and 
jMde of the Monetj’e unipeity umlt^ executtoo tor the debt will entitle 
tin surety to sue the debtor {noAftn t, 3/atv (1846), 15 M. k W, 
444 ). 



448 


Suretyship and Guarantees. 


creditor’s demand ; this enables such defence to be set 
np as the debtor thinks fit, and prevents difficulties 
which might otherwise arise when the surety demands 
his indemnity from the principal (:). The surety also 
is entitled to enforce against the debtor the rights 
winch the creditor enjoyed in regard to the debt in 
question (a). 

Moreover, a surety has the right }>efore payment 
to compel the principal debtor to relieve him from 
liability by paying off the debt, if the debt is actually 
due and the surety admits liability. In such a case it 
is not necessary to prove that the creditor has refused 
to exercise his right to sue the principal debtor (h). 

2. Against tlifi Principal Creditor, — To bo placed in 
the position of that creditor as to all jmlgments, securi- 
ties given by the del)tor, and other rights. If he is 
surety for part of the debt only, his rights to the 
.securities also are but partial (e). These may be used 
as against the debtor or co-sureties equally, but so that 
the latter can only be compelled to pay thereunder the 
proprtionute shares to which they are liable. 

As regards securities, Hall, V.-O., in Forbes v. 
Jackson (d), said : “The surety is entitled to have all the 

(s) T. Scott (1789), 3 T. IL 374. 

(a) See below. He may have larger rights than the creditor 
had. See Badtley t. Consolidated Bank (1887), 34 Cb. 1)., at 
p. A56. 

(ft) Ateherson t. Tredegar Dry Dt*ck, etc, Co,, [1909] 2 Ch. 401. 

(c) Coodwin r. Oruy (1874), 22 W. R, 312, This right of tha 
aaret^ does not take from the creditor the right to surrender hia 
security on the debtor’s bankmptcy and prore as provided by the Baak> 
rnptcy Act, 1883 (46 k 47 Viet, c. 62) (Aaiaftrao v. Jnggins (1880), 
6 q. B. D. 138, 422. 

(d) (1882), 19 Ch. D. 615, 631 ; Duncan Ot. v. A'ortk and Sauik 
Wales Bank (1881), 6 App. Caa. 1. 
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securities preserved for liiin, which were taken at the 
time of the suretyship, or. as I think it is now settled, 
subsequently. . . . The principle is that the surety 

in cfftHjt barf^aius that the securities whi(di the creditor 
hikes shall be for him, if and when he shall be called 
upon to make any [Kiyment, and it is the duty of the 
creditor to kt‘ep the securities intact, not to ^ive them 
up or to burthen them with further advances.” 

The creditor’s priority, if he has any, passes also to 
the surety who ptiys the debt, e.y., a surety who paid a 
debt »luo to the (’rown wu" held entitled to the (h’own’s 
priority, so far as was lU'ca'^sary for hi)' indemnity (c). 

Ry the Mercantile Law Amendment Act, (10& 
2t> Viet. c. It7), s. 5, “every p(*rson who, bcin^i surety 
for the debt or duty of another, or bcin;^ liabl<‘ with 
another for any debt or iluty, shall pay such debt 
or perform such duty, >*hall b(‘ entitled to have a‘*si;(ned 
to him, or to a trustee for him, every jud^nu'nt, 
specialty, or other security which '•hall be held by 
the creditor in respect of ‘■ueh debt or duty, wbetlier 
such judgment, specialty, or other security shall or 
shall not be deemed at law to liave been satisfied l»y the 
payment of the debt or performance of the duty, and 
such jierson shall be entitled to sUmd in the place of the 
creditor, and to use all the nunedies {/ ), and, if need 
he, au<l uf)on a proper indemnity, to use the name 
of the creditor, in any action or other proceeding, at 
law or in eejuitv, in orde/ to obtain from the principal 
debtor, or any co-surety, co-contractor, or co-dobtor, as 

(0 Jn re Lvrd ChurekiU (1S8S), 39 Ch. 1), 174. 

(/) If the Horety ba^ not obtained ao acinat AJUiignment of the judg* 
teent, he may Mill have the advantage of thi« ««cuon {Re MoRyn 
(18W), 33 Ch. D. 676). 


1f.L. 
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the case may bo, indemnification for the advances made 
and loss sustained by the person who shall have so paid 
such debt or performed such duty ; and such payment 
or performance so made by such surety shall not he 
pleadable in bar of any such action or other proceeding 
by him : Provided always, that no co-surety, co^on- 
tractor, or co-debtor shall be entitled to recover from 
any other co-surety, co-contractor, or co-debtor, by the 
means afon'said, more than the just proportion to which, 
as l)etween those j)arties themselves, such last-mentioned 
person shall be justly liable ” (/jr). 

d. A^jainst Co^mretm. — To contribution from 
them (/i). If, owing to the default of a principal, the 
sureties (whether bound by the same or by difi’erent 
instruments) become liable, all must contribute equally 
if each is a surety to an equal amount, otherwise they 
must contribute in proportion to the amount for which 
each is a surety (/). And in counting the number of 
sureties for this purjwse, thos(‘ unable to pay are not 
reckoned (/). Thus, if A., B., and C. are sureties for 
£1,200, and A. pays the whole, he cun claim £400 from 

B. and £400 from C., or, according to equitable rules, if 

C. be insolvent, A. can claim £G(X) from B. But a 
surety who has paid cannot claim from his co-surety 
unless he has paid more than his proportion of the debt 
remaining due at the time of such payment, even 
though the co-surety has so far paid nothing ; e.g.^ S. 

(y) He may 8ue or |>ruve iu hankra|>tcy for the total amouut of the 
deu, hot cannot aotoally get payment of more than hitt jiut proportion 
(/?<r Parker, [1891] 3 Ch. 40u). 

(A) DeHng t. Lord Winekohea (1787), 1 Cox, 318, 

(0 Mleemere Bretcerjf Co. v. Cooper, [1896] 1 Q. B. 75 ; 1 Ck)m. » 

. Cm. 210. 
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and H. were co-f»p reties whose liability was limited to 
£1,000 and costs ; upon default of the prineijml. 
H. paid the creditor a demanded Mini of £541 2s. h/,, 
being half the amount still due on the bond, ami claimed 
as a creditor £270 11s. Ojd. from S . : -field, he could 
not claim contribution (k), ihit if. when H. paid, the 
sum of £541 is. Id ha<l l»een the whoh* amount due, 
H. would have been able to get contribution from 

S. (0. 

The surety may (it secerns) insist n|Km payment to 
the creditor of the co-surety's proportion, although he 
has not yet himself actnallv paid the creditor (m), 
especially if judgment has been obtained against 
him (n). 

A co-surety is entitled to a !»liare of every counter 
security which has been d«*liven*d to any of the 
sureties, and such security must be brought into 
hotchpot in order that the ultimate burden may be 
equally divided (o). 

Discharge of the Si uktv. 

The surety is entitled to discharge on any ol‘ the 
grounds which suffice to put an end to contracts in 
general (/;j, and on the following, which are peculiar 

(A) Jit parte S/iowdm (IHSI), 17 Cli. IK 41 ; Davier r. iJumphnni 
(1840), 6 M. Ji W., »t p. m. 

(/) Mlemere Br/wery Co. v. C<H>f/er, [ ISOtf] 1 Q. B., at p, 80 ; 
1 Com. Cm., at p. 212. 

(m) Per James, L.J., in Ej: parte iimnvdon (1881), 17 Cb. D., at 
^ 47 . 

(a) W«ilmer$ka%n% t. Otdliek, [18981 2 Cb. 814. For this pnrpoM; 
to admitted chum in an adminWmUon action is eqnivoiont to 
jhdgisoit {ibid,). 

(a) BUel T. Dt» 0 n (1881), 17 Ch. D. 825. ip) 8«« anU, p. m. 


2o2 
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to guarantees (q) ; (1) If the creditor has altered the 
terms of the contract guaranteed without the assent of 
the surety. “The true rule in my opinion is, that 
if there is any agreement between the principals with 
reference to the contract guaranteed, the surety ought 
to bo consulted, and that if he has not consented to the 
alteration, although in cases where it is without inquiry 
evident that the alteration is unsubstantial, or that 
it cannot be otherwise than bem‘ficial to the surety, the 
surety may not bo discharged ; yet, that if it is not 
self-evident that the alteration is unsubstantial, or one 
which cannot bo prejudicial to the surety, the court will 
not, in an action against the surety, go into an inquiry 
as to the effect of the alteration ” (r). 

In Polak V. Ki'erelt (.s), J., said : “ The 

contract of the surety should not be altered without his 
consent, and the creditor should not undertake to alter 
the contract, and then say, ‘ Although the contract has 
been altered, and I put it out of my power to carry it 
out by my voluntary act, I now offer you an equiva- 
lent.’” Giving time to the j)rincipal debtor will, 
except in certain eases, release the surety, provided 
that there is a binding contract with the debtor (t) 
(express or implied, written or verbal) to give time, 
and not merely a forbearance by the creditor to enforce 
his rights. Lord Eldon, in Samuell v. Ilowarth (m), 

(a) The coutriict of «aroty*»hip may, however, otmtain special clauses 
excmdinff the ordinary rights of a surety. See, for example, iVrry t. 
S'atioHaT Provincial Bank of Ai»i?/«rt</,*[19l0] 1 Ch. at p. 470. 

' (r) Cotton, L.J., in Holme v. Brunskill (1878), 3 Q. B. D. 495, 
at p. 505, 

(I) (1876), 1 Q. B. D, 669, at p. 677. 

(0 (Uric V. i/iVZey (1889), 41 Ch. D. 422. 

(a) (1817), 3 Mer. 372, 278. 
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said : “Tho rule is this, that if a creditor, without the 
consent of the surety, gives time to th<‘ principal dehlor, 
by so doing he discharges the Mirety : j.e., if time is 
given by virtue of a positive contract In'tween the 
creditor and principal, not where the creditor is merely 
inactive. And, in the case put, the surety is held to he 
di.scharg(‘d for this naison, lM*caus<‘ the creilitor, by 
' so giving time to the principal, has put it out of the 
power of the surety to consider wln'tljtM* he will 
have recourse to Ids reimaly against the princi[)nl 
delator or not, and because lie. in fact, cannot have 
the same nmiedy against the principal as h(‘ would 
have had under the original contraet ” (.r). To this 
there is an important exception, since a surety is 
not released by an agreement to give time to the 
delitor, if tlie creditor reserves his rights against the 
surety. The reasons why the reservation by the 
creditor of his rights against the surety does not release 
the latter are that (i)it relmt-* the implication that there 
was any intention to discdiarge the surety and (ii) the 
principal debtor, by consenting to this reservation 
impliedly agrees that the surety shall have recourse 
against him ; so that in cffei-t the rights of tin* surety 
are not impaired, and he may, notwithstanding the 
agreement, pay the creditor and enforce his rights 
against the debtor (y). 

2, If the creditor takes a new security ironi the 
debtor in lieu of the original security or ol such kind 
as to operate by way of merger of the ohl security (z). 


(a?) And tet Hra v. HarringtoH, 2 W. Si T. L. C. (7tU ed.) 

(y) Heartley r, tWr (1S47), 16 M. Si W. 128, %t p. 135. 

(z) BoaUr r. Mapor (1865), 19 c! B. (SJ.) 76. 
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3. A further ground of discharge is the negligence 

of the creditor in his dealings with the debtor, or 
misuse of securities held by him for the debt, resulting 
in detriment to the surety, so that the remedies are 
affected. As regards negligence in dealings, the prin- 
ciple was thus stated by (\>tton, L.J. (a) ; “ If there 
is a contract express or implied that the creditor shall 
acquire or preserve any right against the debtor, and 
the creditor deprives himself of the right which he has 
stipulated to acquire, or does anything to release any 
right which he has, that discharges the surety . . • 

A surety is not discharged merely by the negligence of 
the creditor.” For instance, A. lent money to B. and 
P. upon the security of certain goods and fixtures, and 
by the terms of the deed A. was entitled to enter on 
the happening of certain <‘^^*nts, The deed required 
registration, but the creditor did not register, neither 
did he enter into possession when he became entitled to 
do so; consequently, B. and P. becoming bankrupt, 
the goods were lost, and the sureti(*s were held dis- 
charged only to the extent of th(‘ value of the goods (/-»). 
But mere passive accjuiescence by the obligee in acts 
which are contrary to the conditions of a bond will not 
relieve the sureties (c). 

4. The absolute discharge of the principal is the 
discharge of the surety (d). But a covenant entered 

(rt) In Cartrr ?. IKiltVtf (18S4), 25 Cb. D., at p. 670. 

(ft) Wuljr and Amak^r v. Jay (1872), L. R. 7 Q. B. 756. 

(r) Mayor of Durham x. Ftncler (1889), 22 Q. B. D. 394, where all 
the caftea are considered ; and sec Black x. Ottoman Bank (1862), 
15 Moo, F, C. 472. 

(d) Commercial Bank of Tatmania v. Jour*, [1898] A. C., at 
^ 816 ; cf. Berry x. Motional Protineial Bank of England, [1910] 
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into between debtor and creditor that the latter will 
not sue the former, and with reservation u^inst the 
surety, will not release the surety (e). And an agree- 
ment which imrprts to release the debtor, but which 
reserves rights against the sureties, will, in general, Ikj 
construi'd as a covenant not to sue ( /*). The discharge 
of a surety on one agreement will not release another 
surety bound for the siino debt liy a separate agnHjment 
from his engagement, unless the (‘ffwtof such disclmrgo 
is to tjike away or to affect injuriously that othor’a 
right to contribution ; though if that other surety 
became such on the faith of the liability of tl>e one, or 
if the sureties are joint sureties, the tliscbarge of the 
one acts as a release (y). 

it. Death of a surety will, if the consi<leration be 
divisible, revoke a coiitinuiug guarante«‘, and his estate 
is not liable thereon for a<lvanees made subsequently to 
and with notice of the death (h ) ; hut on a joint and 
several continuing guarantee, the death of one surety 
do<‘s not pef »e release his co-sureties (i). Nor, if the 
consideration for the guarantee has been given once 
for all, will the death of the surety release his estate 
from future liability under the guarantee (k ) ; and if 
any notice is required to revoke a continuing guarantee, 
mere knowledge of the surety's death is not sufficient 
to determine the liability (/). 

(0 yv/ep Y. Jt^rUer (1855), 4 R. A B. 760. 

CO Lord HatuERLCY in Grevn v. W^rni (1869), L. K. 4 (3h., *t 
pp. 204, 206. 

.(p) Ward^.yatioiuU Bankef SfW 

(A) Ci/ulthart r. CU’meiUmt (1880), 5 (^. H. i). 42. 

(0 Ihekett T. Add^man (1882), 9 Q. B. I>. 78S. 

(A) Y. Harper (1881), 16 Ch. 1>. 290. 

(0 /a re Cruet, [1902J 1 Cb. 78S. 



456 


Suretyship and Guarantees. 


6. If tho undertaking; to become surety be entered 
into on the faith that another sliall also become a 
surety, and that other refuses to, or for any other 
reason does not, join in the guarantee, those who hav<* 
already executed it are entitled to consider their liability 
at an end (m). 

7. Whether a guarantee may be revoked l)y the 
surety dejjend'i upon circumstances, but s[)eaking gene- 
rally, it may be said that if tin; consideration for the 
guarantee^ has been given once fur all, the guarantee 
is irrevocable save by mutual consent (a) ; if it be a 
continuing guarantee and the consideration is divisible, 
it may, as regards future transactions, he revoked by 
notice (u). Whether, in the aljsence of express stipu- 
lation, a guarantee* given to s(*cure the fidelity of a 
servant can be revoked, is open to (piestion ; it seems 
that in such a case the revocation cannot be imme- 
diate and probably a notice sufficient to enable the 
employment to be lawfully determined would at least 
be required (ji), 

8. By the Partnership Act, 1890 (511 & 54 Viet. c. 39), 
s. 18, a continuing guarantee given to a firm or to a 
third person in respect of the transactions of a firm, is, 
in the absence of agreement to the contrary, revoked 
as to future transactions by any change in the constitu- 
tion of the firm. 

(w) Ward t , Xatiimal Bank of Xrw Zealand (.18S3), 8 App. Can, 
7S5, See, for an example, Elletumr Brnvtry Co. t. Cooper. fl896l 
1 Q.B. 75; 1 Coin.C4W.210. 

(a) /.foyrfV V. Harper (1881), 16 Ch. I). 290. 

00 CouU\art r. Clementwn (1880), 6 Q. B. I). 42. 

O) In fr Crace, [1902) 1 Cb. 733 
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9. Neither the (iiscliar^rt. in hunkruptcy of the prin- 
cipal debtor, nor the accejjtanee of an arrangement by 
his creditors, will o[M‘rale to di^'liaroo suretie" lor his 
debts ( 7 ). 


(q) Uankruptcy Art, ISK.S (OI A 47 \'u*t. 0 . 52), (<. SO (t); BHiik* 
ruptcy Act. 1800 (53 A: 54 Vict. c. 71). k .S. 
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PAWK, MORTGAGE, AND LIEN. 

This section deals with rights more or less similar, 
but really distinct. In each case some person acquire.** 
rights over the property of another, not with the inten- 
tion of retaining them, hut of surrendering them, when 
certain liabilities arc .^atisfieil. At the same time, the 
distinction in the relationsliips produced in each case is 
well marked. 

In a })ledge, the possession of the property but not 
the ownership passes to the creditor ; a right to sell 
accrues to him in certain eventualities. In mortgage, 
the property in the thing mortgaged in conveyed to 
the mortgagee conditionally, the possession, until de- 
fault, generally remaining in the original owner. In 
lien, the possession is with tlie creditor, the ownership 
with the debtor, but there is in mo.st cases no right of 
sale (a). 

Pawn. 

This is a delivery of goods by a debtor to his 
creditor, as security for a debt. Its effect is to transfer 
possession and consequent rights, and therefore the 
pawnee can bring an action for the return o£ the goods 
if they are taken from him ; so also can the pledgor. 
There is also an implied undertaking' on the part of 
the pawnee to retnrn the article when the debt is paid 
at the stated date, or if no time is stated, then whei»> 
ever the pawnor pays or makes proper tender, and 

(«) S«e T. BvTMTi (17(tt), 1 8n. L. C. tlltii sd.), at p. 199. 



the pawnor iinpliedly uiuiertnkos that it is his pro- 
|>€rty (/>). A man cannot ordinarily pledge property 
which docs not lH*long to liim ; hut to this there aro 
exceptions (r). 

Tlie pawnee junst use ordinary diligence in his care 
of the pledge, hut if, notwithstanding such diligence, it 
is lo-nt, he incurs no liahility. If then the pl(‘dgo be 
stolen, the }«iwne(‘ must show that it was not lost for 
want of what an or<linarily prudent tnan would liavo 
done to ensure its safety ; and if notwit hsuinding it 
was taken hy robhery, he is not hound to n'place it (<i). 
He must not use goods pledgc'd unless they ar(‘ such as 
will not deteriorate hy wear, and even in such ti case 
he uses them Jit his peril (r). 

He obtains a power of sale wheti d<‘fanlt is made in 
payment of the debt at tin* stipulated time ; or if no 
time is stipuhiKul, then after a proper detnaud for 
|»ayrnent has been made, and a reasonable time for per- 
forimince has been allow«‘d (/). Any excess obtained 
hy the sale beyond the amount necessary to li<pjidate 
the debt and expenses must he returncil to the pawnor. 

A pawnee usually loses Ins rights hy parting with 
the possession of his pledge, but he may redeliver it to 
the ple<lgor for a limited purpose without losing such 
rights (,v). 

IMedges given to pawnbrokers, i.c., to persons carry- 
ing on the business of taking goods and chathds in 

(A) Ckretwan r. Etall (1851), 6 Kx. 844. 

(<?) ^ ante, pp. 138—141, Factors Act, 1889. 

id) Coggi r. Bernard (1703), 1 8ro. L. C. (lUb ed.) 173, at p. 188. 

(0 Ihid., p. 177. 

if) Storj's Bailments, s. 309. 

(y) N0rth Webern Bankr. Potgufer, [1895] A. C. 56. 
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pawn (A), are subject to the provisions of the Pawn- 
brokers Act, 1872 (.'io & 36 Vi<3t. c. 03). Amongst 
these may l)e noted — (1) that tlie Act does not apply 
to loans of over £10 (/) ; (2) pawn-tickets must he 
given for the pledge (1) ; (3) (‘\ery pledge is to he 
redeemable within twelve months and seven days (/) ; 
(4) pledges above t(*n shillings in value, not redeemed, 
are to he sold by auction, and those of ten shillings or 
under are to l>e forfeite<l (m) ; (oj )»Ie<lges over ten 
shillings are redeemable till sale (a) ; (6) special con- 
tracts may be made on loan^ of above forty shillings, 
subject to giving a sptrial pawn-ticket signed by the 
pawnbrok<‘r and a duplicate signed by the borrower (o). 
There are, in addition, many provi'^ion^ the objects of 
which are to (‘usure that the right person gets back the 
phulge upon paynnmt, and to n'strain the commission 
of crimes. 

Moutgaoe of Personal Puopeuty. 

In this place it is intended to restrict the remarks 
made on mortgages to such us affect persi>nal pro- 
pi'rty ; information as to mortgages on real property 
should he sought in sp(‘cial norks on that subject. 
Mortgages of itersoual property are in jnost instances 
within the Bills of Sale Acts ( p). In cases in which 
those Acts do not apply, as, for instance, where shares 
are mortgaged, the mortgagee has an implied |)ower to 
sell the shares on default by the mortgagor in payment 

(Ji) Jt 36 Viet, c. 9», B. 6. 

(f) Section 10. 

(ii) Section 14. 

(/) Section 16, 

(|f) See pp. 461 rt *eq. 


(w) Sections 17, 19. 

Section 18. 

(w) Section 24. 
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of the amount due at the time appointed. If no time 
for payment ha" been tixed, tli(‘ mort^i[a}j;ee mu'^t 
a reasonahle notice to the mort^iaj^or re<juirin;L!; l>ay- 
ment on a day certain before he can sell (</). If 
th(‘ mortoace was by deed, the mortj|;a^ee would have 
the |K)wers conferred by the ( 'onveynncini>[ Act of 
1881 (r). 


B 1 LI..S OF Salk. 

Thenc are r<‘;^ulat(Ml cbictly by (he Bills of Sale Acts, 
187K atid 1882. The object of the forimn* Act is to 
prevent false credit Immu;' jiiven to jiersons in apjtarent 
j) 0 ''scssi()n of coods which in reality belong to others ; 
the object of the latter Act i> to protect impenmnious 
persons, who, it wu" ladievcd, were ofbm induced to 
sijin cotnplicated document" of cliarji;(‘ which they <lid 
not understand. Acconlinely, it will be fouml that the 
Act of 1878— which ori^^inally applie<l to all forms of 
bills of sale -makes void as ji;rainst creditors and those 
representing^ theni a secn*t di"position by bill of .sale of 
chattels of which the ;^M'aiitor retains po"."ession. On 
the other hand, the Act of 1MM2. which applies only to 
bills of sale j;iv(*n by way i>f "ecurity for money, totally 
invalidates such bills of sale if they are not in the 
prescril>ed form, and makes tluMii of none effW't even 
between the parties. Althou;ih, so far as hills of sale 
by way of security for money are <‘oncernod, the Act of 
1878 is superseded by the Act of 1882, some of the 
provisions of the former Act are retained in the latter, 
and are therefore applicable to l>oth classes of bills of 

(g) I>ererye$ v. Sandrman.lClarhe .f C/., [ 1902] 1 Ch. 679. 

(r) 44 4c 45 VicL c. II, M. 19, 20. 
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sale, i.e.^ absolute or by way of security. For instance, 
the definition of bill of sale is the same for both Acts. 
The term “ bill of sale ” includes not only bills of sale 
strictly so called (/.e., assignments of personal chattels 
giving a title without delivery), but also many other 
documents, viz., assignments, transfers, declarations 
of trust without transfer, inventories of goods with 
recei[)t thereto attached, or receipts for purchase 
moneys of goods, and other assurances of personal 
chattels, licences to tak(^ possession of chattels as 
security for any debt, and also any agreement, whether 
intended or not to be followed by the execution of any 
other instrumept, by which a right in equity to any 
personal chattels, or to any charge or security tluTeon, 
shall 1)0 conferred («). Also any attornment or agree- 
ment, except a mining lease, whereby a power of 
distress is given, or agreed to be given, by way of 
security for any debt or advance and which reserves 
rent as interest, is to be deemed a bill of sale so far as 
the distress is concerned, saving the rights of a mort- 
gagee of lands already in possession who demises to his 
tenant at a fair rent (t). The relationship of landlord 
and tenant created by an attornment clause will not be 
affected for any other purpose («). 

But the term “ bill of sale is not to include assign- 
ments for the benefit of creditors (.r), marriage settle- 

(0 Section 4 of the Act of 1878. 

. (0 (18T8), 8. 6 ; ^ parto Kennedy (1888), 21 Q. B. D. 384. 

(f») Mumftard r. Collier (1890), 25 Q. B. 1). 279. 

(d?) Tboogh eswetned to exclude creditoni having notice of the deed 
who do not come in within a given time (Hadley v. Beedoin, [18901 
1Q.B.646), 
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moots (y), transfers of ships or shares therein, transfers 
of goods in the ordinary course of trade, bills of lading, 
or any documents used in the course of trade or business 
as proof of the iwssession or control of or authorising 
the possessor to transfer or receive goods, assignmeuta 
of fixtures, unless sejmrately assigned, or debentures of 
incorporated companies (r). 

Verhil contracts are not within the Acts, which strike 
at documents and not at transactions (a) ; nor is any 
document which is mercdy ancillary and which does not 
give the tnni^feree his title ; hence, when ])ropcrty and 
possession pass un<h‘r a verbal arrangement, a receipt 
for money iMiyable in con!n*ction therewith given subse- 
quently, will not be a bill ot suIe(/<). When goods have 
already passed out of the [>ossession of the transferor, 
documents subsequently executed evidencing the trans- 
action are not bills of 8ale(c); for, as (V)TTON, L.J., 
said in Marsden }feadow${il)^ the documents to be 
within the Act must be “ documents on which the title 
of the transferee of the goods depends, either as the- 
actual transfer of the property, or an agreement .to 
transfer, or as a muniment or document of title taken, 

(^) Inclnding a^eemeiits to nettle on mnrrinj^e, even thouKh 
informal and not under wal (UV/mf/i v. Lyon, [isiU] 2 Q, It. li)2). 

(r) Re Standavd MannfaetHring [1891] 1 Cli. 627 ; Clark r. 
Balm, If ill 4 " Co., [1908] i K. B. 067 ; (18»2>, n. 17. 

(fl) North (JtnUral Wagon Co. r. .V. S. 4 L. Rail. Co. (1887), 
86 Ch. D. 191 ; Newlove v. Shrembury (1888), 21 Q, B. I). 41. 

(6) Ramnay f. Mprgrett, [1894J 2 Q. B. 18. 

(tf) CharletuioHh t. MiU4, [1892] A. C. 2S1. 

(<n (1881), 7 Q. B. 1). 80 ; and Ew parte Hubbard (1886), 
17 Q. B. 1). 690, coatnwting It with E^ parte Pareont (1886), 
10 Q. B. D. 5.32 ; North Central Wagon Co. ?. Mancheiter, SnedirJd 
and Lineolfubire Rail. Co. (1888), 18 App. Cu». 654. 
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to use an expression found in some of the cases, at the 
time as a record of the transaction.” 

In considering whether a document, apparently not 
within this definition, is nevertheless covered by it, 
the court not only may hut must inquire into the real 
nature of the transaction. Thus, where the real 
agreement was one to lend money ii])on the security 
of goods in which the borrower had an interest, but 
took the form of a purchase of the goods by the lender, 
followed by a hire-purchase agreement with the 
borrower, the court held the latter agreement to be 
a bill of sale (e). 

The Acts refer only to bills of sale of personal 
chattels, a term which will include fixtures and 
growing crops if assigned separately from the land 
to which they are attached ; also trade machinery 
‘ though attsiched to the land. But assignments of 
stocks, shares, contracts, and other choses in action 
are not assignments of personal chattels, and hence are 
not affected by these Acts (/). 

Bills of sale are of two kinds : (i) absolute^ such as 
pass the property absolutely td the transferee ; (ii) con- 
ditionaly such as pass it subject to a condition revesting 
it upon the performance of the condition, viz., upon the 
payment of money. The Act of lt^82 is confined in its 
operation to conditional bills. 

Requisites and Formalities . — With one exception the 
provisions for registration arc the same for both Acts(^). 

(0 Heckett T. Toicer Assets Co., [1S91] 1 Q. B. 639 ; itellor t. 
Mohs, [1903] 1 K. B. 226, aHirmed in the Hunw of Lords, sub nom, 
Maas r. Peppery [11K)5] A. C. 102. 

(/)(1878),s. 4. 

(^) (1878), as. 8, 10 ; (1882), ss. 8, 10. 
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1. The bill musIT be registered within seven days after 
execution. To the registrar must be presented (i) the 
original bill, with every schedule or inventory annexed 
to or referred to in it (/<) ; (ii) a tnu* copy of such bill 
and schedules, and of every attestation of the execution 
of the bill of sale ; (iii) an aflidavit verifying the execu- 
tion and att(‘station, stating also the time of execution, 
and the names, addre>'<es, and oeeupatiojis of the grantor 
and of every attesting witnes>. The eopy and affidavit 
must he tiled within the seven davs. It is not iu‘cessary 
for the grantor to specify ever\ occupation in resjux'tof 
which he is engaged or liabh*, it is ■'Ufficient to state his 
occupation in a concise way, and one in which he would 
be rtHiognised by thon* ac(|uainte<l with him and his 
pursuits (/). 2. The execution must he attested and 

the hill expluin(‘d hy a .solicitor, though if the hill he 
conditional this is no longer re<juired. Jn th<' latter 
case, any credible witness not a party to the hill will he 
sufficient f/*). This is the exception above referred to. 
3. The bill must contain a sUitemcnt of th(‘ consi(it*ra- 
tiou aud this must be substiinli.-dly trm? ; of course, it 
must contain no inissuitcmieiit, but more, it should 
state nothing inaccurately. It will he sufficient if the 
facts are accurately stated, either as to their legal or as 
to their mercantile and business effect. It would, not 
be correct to describe money r<*tained by the grantee as 
paid to the grantor, unless it uas retained in rpsjx‘ct 

(Ji) A bill of sale contained an awiignnifut of “ l.suo book* m |»er 
ootalogue ” ; and it wan decided that the catalogue wa* not a «cbedul« 
oriDventorj which rcqairetl registration (^DandKon v. Carlton Bank, 
[1893] I W. 

(<) Fe^ut V. livlfifiton (1894), 83 L. J. Ch. 321. See alw Kemble f 
Addim, [19UU] 1 Q. B. 4.30, 

ik) (1882), ». 10. 

M.L. 2 H 
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of a pre-e,nsthuf (lebt(/). Nor can money advanced 
contemporaneously with the execution of the deed he 
pro[)erly stated as “ now owing.” It docs not become 
due until the future date specified in the bill, and 
should be described as “now paid”(m). 4. If made 
with a defeasance (/.e., any agreement which may enable 
the bill to be avoided) or subject to any condition or 
declaration of trust, the defeasance, condition, or 
declaration of trust must be set forth on the same 
paper which contains the bill ; and it must be con- 
tained in the registered copy (n). Thus where a 
promissory note was given at the same time, and for 
the same consideration as the bill, payable by instal- 
ments, and there was a proviso that if the instalments 
became in arrear the whole debt might be claimed 
at once, it was held that this constituted a defeasance, 
since by payment of the promissory note the bill of sale 
would be defeated, and not being contained on the 
same paper as the bill, the latter was void (o). It does 
not matter in whoso favour the defeasance or condition 
operates (;>). 

If the above requisites are not complied with, the bill 
of Side, if an absolute bill, is void as regards all goods 
covered by it in the apparent possemon of the grantor 
against the following : (1) Trustee in bankruptcy of the 

(0 (1878), p, 8; (1882), «. 8. See /« w Charing CroM Bank 
(1881), 16 Cb. D. 35; jnirte Rolph (1882), Itf Cb. 1). 98; Em 
part* Firtk (1882), 19 Cb. I). 419 ; Rirhardttn^ v. Harrit (1889), 
22 Q. B, D. 208; ef. Re Wiltshire, [1900] 1 Q. B. 96. 

(w) Barits V. Jenkins, [1900] 1 Q. B. 183. 

(n) (1878), 1 . 10 (3). 

(o) CtfunseU r, London and Westminster Loon Qt, (1887), 19 Q. B. D. 
512. Tbe note would ba gwKl (^Monetary Adtanre Ok v. OUer (1888), 
30 Q. B. 1). 785. See alM> Edwards v. Marens, [1894] 1 Q. B. 687). 

Edwards v. Marcus, supra. 
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grantor ; (2) assignees for the benefit of his cre<litor8 ; 
(3) those seizing the goods comprised in the bill under 
executions; (4) all persons on whose behalf the goods 
have been thus seized (y). To avoid these |)enaltie8 
’‘there must be something done which plainly takes 
[the goods] out of the apparent possession of the debtor 
in the eyes ot everybody who sees them ” (r), A 
conditional bill of sab* which is not duly attested or 
registered or which does not truly set forth the con- 
sideration is void in respect of the personal chattels 
comprised tli(*reiu (s). 

A bill of sale, when r4*gistered, takes its priority over 
others according to the date of registration (/); no 
transfer need be registered (t) ; at the expiration of 
every five years re-registration is necessary (»(), 

Except where otherwise indicated, the above applies 
to all bills of sale. It is important here to notice a 
further provision which applies to absolute bills of sale 
only. If duly registered they are not within the order 
and disposition clause of the Bankruptcy Acts (a: ). The 
exemption does not apply to bills of sale given by w'ay 
of security (//). 

Tlu/ Art of lt<82. — It remains to consider the pro- 
visions of the Act of 1882, which applies to conditional 
bills of sale only. A bill of sile given by way of 
security for the payment of money, must Imj made in 
accordance with the form in the schedule to the Act 

(^) (1878). #.8. 

(r) parte Jay (1874), L. R. 9 Cb., ftt p. 704. 

(«) (1882), n. 8. Ak to the effect of omittiag a defeaitiice Of 
conditioa from a eoaditionai bill of lale, aee j/oit, p. 470. 

(0 (1878), «. 11. (*) (1878), ». 20. 

(a) (1878), *. 10. (y) (1882), a. 16. 


2h2 
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under penalty of avoidance (c) ; ?>., it must produce 
the precise legal effect — neither more nor less — of that 
form, it must preserve all the characteristics of the 
form, and it must he so framed as not to deceive any 
reasonable person as to its exact meaning {a). The 
form is as follows : 

Form of the Bill of Sale. 

“ This indenture made the day of 

between A. B. of of the one part and C. D. 

of of the other part Witnksskth that in con- 

aideration of the sum of £ now paid to A. B. 

by C. D. the receipt of which the said A. B. hereby 
acknowledges [or o'hatever ehe the cnnutderahoH tna>/ he] 
he the said A. B. doth herel)y assign unto C. D. his 
executors administrators and assigns all and singular the 
several chattels and things specilically described in the 
schedule hereto annexed by way of security for the pay- 
ment of the sum of £ and interest thereon at the 

rate of |K;r cent, per annum [»n* tehalerer else imy 

he the rate]. And the said A. B. doth further agree and 
declare that he will duly pay to the said C. D. the principal 
sum aforesaid together with the interest then due by 
equal payments of £ on the day 

of [or irhiiteeer ehe may he the Mtipulated tinm or 

time of paymetit]. And the sjiid A. B. doth also agree with 
the said C. D. that he will [here imtert terms as to insurance^ 
payment of rent, or olheririse, u'hirh the parlies may agree to 
for the maintenance or defeasance of the security]. 

♦‘Provided always that the chattels hereby assigned 
shall not be liable to seizure or to be taken possession of 

(«) (1882), fl. 9. 

(a) Ajf parte iStonfard (1886), 17 Q. B. D. 259 ; Thomas t. Kelly 
(1888), 13 App. Cm. 606. The fact that the transaction cannot be 
expressed in a docnment in the statutory form will be no excnse^for 
divei^ing from it {^hhe parte Pfirsons (1886), 16 Q. B, D. 632). 
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by the wild C. D. for any cauae oUht than thoao npecified 
in 8. 7 of the Hills of Sale Aet (187 k) Amendment Act, 
1882. 

“ In witneRK, etc. 

“ Signed a!id sealed by the said A. H. in the presence 
of me E. F. [add Iinuu\ addn**, and den-riptioHy* 

As showinji the strictnoss with wliirh th« I’onn must 
b(> followed ndhreuce may he had to the following! eases 
in which a diver;f<‘nee was held fatal. Separate grants 
by separate ^oantors of chatteK beloufjin^ to them 
80[)arately are not within the form, which contemplatefl 
only one orant (A), dmission of tin* address of the 
grantee (e) : it will be noticed that the form runs, 
A. B., of (d’ , thereby clearly 

indicating that the addre'> of both must 1h' given. A 
general assignment in tin* lunly of the d(‘ed of chattels 
to h<‘ after wanl.s ac(|uir(*d (<l). These can only be 
assigned in two ca>es : (i) where brought on in 8 ul>- 
stitution for such fixtures, plant, and trade machinery 
as are by definition “ personal chattels,’' and are already 
described in the schedule to the bill of sale (e) ; 
(ii) where assigned for the purpose of maintaining the 
security — a covenant to replace such articles 
(specifically described in the schedule) as may be 
damaged or worn out, with others of equal value (/), 
The inclusion of anything not a “ personal chattel ” will 
be an offence against the statutory form (/;), hut though 

(ft) SanittUr* vMFAiA?, 1 K. B. 472. 

(<r) AUree t. AUree, [1898] 2 q. B. 2fi7. 

(rf) Tht*tnat V. Kelly (1888), 13 App. f’aa. 506. 

(e) (1882), ». 6 (2). 

(/) Sped T. Bradley, [1891] 1 Q. B. 319 ; CoH$olidated Credit 
Corporation t. Oosney (1886), 16 Q. B. U. 24. 

(P) Cochrane r. Entufi^ie (1890), 25 Q. B. D. 116. 
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void as a bill of sale, the deed would in such cases be 
good as to anything assigned which was not a personal 
chattel (/<) ; a conveyance of property by the grantor 
“as beneficial owner,” which has the effect of intro- 
ducing into the statutory form covenants not contained 
in it (i) ; a proviso enabling the grantee to retiiin the 
bill of sale after payment of the secured debt (/ ) ; a 
proviso enabling the grantee to have the goods valued, 
and to purchase them himself at the valuation, and to 
receive the moneys to arise from such valuation (/) ; a 
proviso that the grantor would not obtain credit to the 
extent of £10 from any persons save the grantees, that 
he would give the grantees the greater portion of his 
business, that he would keep proper books of account, 
and permit any of the grantees to inspect the same,(»u)* 
Whenever part of the consideration is a present 
advance, it is essential to the validity of the bill that it 
should contain an acknowledgment of the receipt of that 
advance (a). A bill of sale, though on the face of it 
unobjectionable, is not in accordance with the form if it 
omits a condition or defeasance which ought to have 
been inserted in the bill of sale and which, if inserted, 
would have rendered it void (t>). 

On the other hand, a covenant for unetjual repay- 
ment is permissible. It is true that the form runs “ by 
equal payments,” but a qualification is introduced by 

(A) Ih re BurdeU (1888), 20 Q. B. D. 310. 

(i) ISx parte Stai^ord (1886), 1 7 Q. B. D. 259. 'See Conveyancing 
Act, 1881 (44 As46 Viet. c. 41X «. 7(c). 

(*) Watwn T. StricUand (1887), 19 Q. B. D. 391. 

(0 Lyon r. Morri* (1887), 19 Q. B. D. 139. 

(w) Peace v. Bntoke, [1896] 2 Q. B. 451. 

(a) Batiet r. Jenkine, [1900] 1 B. 188. 

(o) Smith T. lf’Air(wr«N,[1909] 2 K. B. 487. 
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the words in brackets “ [or whatever else may Imj the 
stipulated time or times of payment].” This clearly 
allows a payment by one instalment, and thereby shows 
that payment by ecpial instalments is not the only mode 
<!ontem plated by the form ( ft) ; >o also a clause in a 
bill which provides for payment by etjual instalments 
which include both principal and interest is permitted 
by the statutory form (/y). The form requires the 
witness's name, address, and description. Description 
by occupation would l)e sufficient, hut if the witness has 
no occupation his style must he ;^iv<‘n (r). 

The consideration must amount at least to tilOf#). 
It must be noticed that ther(‘ are three kinds of penalties 
provided by the Act of If the bill is not in the 

prescribed form, or if the consideration does not amount 
to £30, it is absolutely void even as betwe(‘n the 
parties (t), and the grantee is entithul merely to the 
return of his money with 5 p(‘r cent, inbirest and 
without the security of the bill (a). In the event of 
improper registration or attestation, or if the considera- 
tion is not truly stated, the bill is void even as between 
the parties, but only so far as it gives security over the 
chattels (a?) ; an agreement in the bill to pay a given 

(j») In rt Clearer 18 Q. B. I). 489 ; and »ee Simmene v. 

Wvodtoard, [1892] A. C. 100. 

(?) Linfoot ▼. Poeketty [1895] 2 Ch. 835 ; Jiosefield v. Prorlncial 
Union Bank, [1910] 2 K. H. 781. 

(r) SiiM T. IVoUope, [1897] 1 1^. B. 24. Cf. the |>rovMioQii at 
(1878), •. 10 (2), as to the descnptioii of the witneiM neeesMry in th« 
affidarit filed on registration, under that sab>section if the irita«ai< 
bad no occapation it would not be necessary to give his stvie i^Eje parte 
Young, Re Sgmonds (1880), 42 L. T. 744). 

(•) (1882), s. 12. 

(0 (1882), «. 9, 12. 

(a) Dariet v, Ree$ (1880), 17 Q. B. 1). 408. 

(«) (1882), 1.8. 
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rate of interest would be enforceable. Thirdly, the bill 
of sale must have a schedule annexed containing an 
inventory of the personal chattels comprised in the bill, 
or the bill will be void except against the grantor (i) in 
respect of chattels which are not “ specifically de- 
scribed” in the inventory in the schedule (y) ; or (ii) in 
respect of any chattels included in the schedule of 
which the grantor was not the true owner at the time 
of executing the bill of sale (:). 

In 8. 7 of the Act of 1882 the causes for which the 
goods covered by a bill of sale given to st'cure paytnent 
of money may be seized are set forth. These are : 

(1) If the grantor shall make default in payment (a) of 
the sum or sums of money s(‘curod by the hill at the 
time therein provided for payment, or in the perform- 
ance of any covenant or agreement contsiined in the 
bill of sale, and necessary for maintaining the security ; 

(2) If the grantor shall hec’ome a bankrupt or suffer 
the said goods, or any of them, to be distrained for rent, 
rates, or taxes ; (.'1) If the grantor shall fraudulently 
either remove, or suffer the said goods, or any of them, 
to be removed from the premises ; (4) If the grantor 
shall not, without reasonable excuse, upon demand in 
writing by the grantee, produce to him his last receipts 
for rent, rates, and taxes ; (5) If execution shall have 

(y) (1882), n. 4. “ Spwifically dewribed ” ban been defined to mean 
described with such particqlarjty would be used in an ordinary 
barinem inventory of the chattel* in qne*tion {Witt v. Jinuner (1888), 
20 Q. B, P. 114 ; Daridton v. Carlton Bank, [1898] 1 Q. B. 82 j and 
see Batir* v. Jenhna, [1900] 1 Q. B. 1H3). 

(;) (1882), K 6 {Thomai t, KtUy (1888), 18 App. Cas. 506). Bat 
as a grantor of go^n onder a bill of nale remains trqe owner of the 
eanity of redemption of the goods ^ to aeiznre, he may give a second 
bill of sale, subject to the- former {Thowat v. ^rlei, [1891] 2 Q. B. 
408). 

(a) Though of a single instalment {Re Wood, [1894] I Q. B. 605). 
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been levied n^inst the goods ot‘ the grantor under any 
judgment at law. But the grantor may within five 
days from the seizure or taking possession of any 
chattels for any of the above-mentioned causes, apply 
to a judge of the High ( ourt, and the judge may, if he 
is satisfied that the cause of seizun^ no longer exists*, 
restrain the removal or >ale of the chattels, or may make 
such other order as may seem in>t (<ui). During the 
five (lays tin* goods may not be removed from the place 
of seizure (A). 

M(‘ntion mu>t be made of 0. .>7. r. 12 of the Hnles 
of the iSuprenie (‘ourt, which provides that “when 
goods or ebatteh hav(‘ b(*en sciz<‘d in (*xecution by a 
sheriff or other officer charges! with the ex(*ciition of 
prcKJoss of the High ('ourt, and any claimant alh'ges 
that he is entitl(‘d, under a bill (d‘ sale or otherwis<*, to 
the goods or chattel** by way of M‘curity for (h'bt, the 
court or a judge may or(l(*r the sah‘ of the whole or a 
part thereof, and direct the application of tin* |>roc(aHls 
of the sale in such mann<‘r and u|>on such terms as may 
be just.'’ fsimilar jjrovisions arc conUiiiHHl in 0. 27, 
r. 13 of the (.'oiinty (Jourt Buies, 1003 — JlfOti. A sale 
will \w ordered under this rule, when there will clearly 
be a surplus after paying off the bill of sale holder ; will 
not be ordered when there will be ch*ar]y no surplus ; 
and will not be ordered where it is doubtful whether 
there will be a surplus, unless the execution creditor 
will guarantee the bill of sale holder against loss by 
the sale (c). 

(aa) (1882), b. 7, ib) Jbid., n. 13, 

(/•) Stern T. Teffner, [1898] 1 B. 37. 
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Lien. 

Liens are of* various kinds — possessory, maritime, 
equitable. 

(a) Possessory Liens. 

A possessory lien is one vvliieli a[)pertains to a person 
who has pos.se‘<sion of goods which belong to another, 
entitling him to retain them until the debt due to him 
has been paid. They are of two kinds : 

1. Particular Lien . — This is a right to retain the 
particular goods in connection with which the debt 
arose ; e.(j., a carrier may retain goods given to him for 
carriage until payment of his charges for carriage ; an 
innkeeper may retain his guest’s goods. A particular 
lien may arise out of express agreement or by implica- 
tion ; and the law will give an implied lien over goods 
which a person is compelled to receive ; e.y., to an inn- 
keeper over a guest’s goods brought to the inn. And 
when the debt has been incurred for labour or skill 
exercised upon a particular thing, the creditor has an 
implied lien upon that thing for his reward (d) ; e.^., a 
shipwright has a lien on a vessel for the co.st of repairs. 
Amongst other cases of particular lien may be mentioned 
the lien of a carrier and the lien on cargo of the ship- 
owner for freight (e). 

2. General Lien may arise from custom (long 
existing, notorious, and reasonable) or contract ; and it 
is a right of retaining goods not only for the debt 
incurred in oonnectiou with them, but for the general 
balance owing by their owner to the person exercising 
the right of lien. Amongst trades or professions which 

Ese itartif Ockenden (1764), 1 Atk.)ld6. 

(r) pp. 415, 42,H, 4S7. 
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have this lien may be mentioned factors bankers (</), 

stockbrokers (A), solicitors (/), and ^onletimes insurance 
brokers (A). 

A possessory lien (as a rule) gives no right to 
8ale(/), nor in fact any right, except such as belongs to 
a i)OSsessor merely, as distinguished from an owner. It 
is lost by j)ayment and l>y surrender of j)ossi*ssion (»») ; 
taking security may show an intention to abandon the 
lien ()i), 

(b) Maritime Lieni. 

A maritime lien is one which attaches to a thing in 
connection with some lialulity incurred in relation to 
a maritime adventure. It does not depend on the 
j)Osse8sion of the thing, l)Ui travels with it into whoso- 
ever’s hands the thing may come. It is enforced by 
arrest and sale (unless security be given) through the 
medium of the Admiralty Court (o). 

Amongst maritime liens may Iw nainetl : 

(1) The lien of a salvor ; (2) the lien of the seamen 
for their wages ; (3) the lien of the muster for wages 
and disbursements ; (4 ) the lien over a colliding ship 
and freight of one whoso property has been damugwi by 
collision with a ship brought about by the default of 

(/) Cuwrll V. SimptoH (1810), H» Vc**., at p. 2S0, 
is) See ante, p. 153, 

(A) In re Limdon and Olohe Ftnunce Corpt/ratioH. [ 1002J 2 Ch. 416. 
(0 £w parte Stirling {mo), 16 Vc*. 25S. (A) See an/e, p. 1.54, 

(/) White T. Spettigne (1845), 18 M. & W., at p, 607, Thi* in not 
•Iway* the ca*e ; the vendor’* Hen often give# a right to sell (*ee 
ante, p. 277). Statutorj power of Male i* freqnentlj pofl*e**ed ; than an 
innkeeper maj under certain circumstance* *eli hi* gae*t'* gtxx!* (41 4c 
43 Viet. c. 88) ; a warehouaeinan or wharfinger may in certain event* 
sell good* pla^ in hi* cnxtody (57 It 58 Viet. c. 60, *. 407). 

(«) Kroger v. Wilrax (1755), Amb., at p. 254. 

(a) CoictU V. Simpwn, npra : He Taylor, Stileman and Underwood, 
[181H] I Cb. 590. 

‘ (#) Sea The Bold Bnceleugh (1851), 7 Moo. V. C. 367, 284. 
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that ship ; (5) the lien of a Iwttomry hondholiler. Th (5 
order in which these liens are enforceable is mentioned 
below ; as a rule, they are enforced in an order inverse 
to thjit in which they attach to the m, i.e., the last lien 
in point of time ranks first for payment. “ The sole 
reason for this is that the hiter b(‘n(*tit preserves the res 
to satisfy the earlier claims and earns thereby a superior 
equity in respect of the common limd ” ( j/). In acconl- 
ance with this rule, seauum’s wa^(‘s usually come lir^t, 
as they are not earned in full until the end of the 
voyage, but they would be postponed to lien> for subse- 
quent salvage or damages for collision, at any rate 
to the extent of wages (‘arm'd before the collision. 
A bottomry bond ranks next to wages, but will be 
postponed to subsequent salvage, etc. The last bond 
takes pr(^cedence of former })onds. 

A maritime lien may come into conflict \^ith a 
possessory lien. Thus, the po>sessory lien of a ship- 
wright for the cost of repairs is subject to maritime 
liens which attached to the shij) before it was taken into 
his yard ; but the shipwright’s possessory lien takes 
precedence of all maritime liens accruing after the 
commencement of his poss(‘s 8 ion ( 7 ). 

(c) Edoitable Liens. 

An equitable lien is nothing but the right to have 
a specific portion of property allocatcnl to the payment 
of specific liabilities. The right of a partner on dissolu- 
tion to have the firm’s assets applied in 'payment of tl^e 
firm’s liabilities is a right of the class styled “ equitable 
liens.” 

(/») K*y oh Shipnuwten», ». 80, (g) Tht Tergate^ [1903] f*. 26. 
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SHllTlXli. 

It is iiii[>o>sil>lc in the sjmci' :it ocnnmand here to do 
more than ^ive the merest outline of this inijjortanfc 
topic : it is proposed to state very shortly the law 
relating to (i) re^^dstration of llritidi shij».s ; (ii) actjuisi- 
tion of ownership ; (iii) tin* position of owners ; (iv) the 
}>osition of tlu' niastcT ; (v) sal\a^<‘: and (vi) the 
position of the seamen. 

(i) Kk(jisthation of a Huitish Ship. 

A British ship is one whieh is owned wholly hy those 
entith'd hy law t4» hold a Briti'*h ship. These an( («) : 
1. Natural-horn British subjects, who have never hikcm 
an oath of alloj;iance to, or hecome subjects of, a tortdgn 
government ; or who, if they have so done, have taken 
a suhs(‘(jiient oath to the English soviTcign and whilst 
owners remain resident in the King’s dominions, or 
are partners in a firm actually carrying on business in 
the King's dominions. 2. Naturalised [>ersons, or 
denizens by letters of denization, and who have taken 
the oath subsequent to naturalisation, and are resident 
as alwve. d. Bodies corporate, established under, and 
subject to the laws of, and having their principal place 
of business in the Knited Kingdom, or some British 
possession. 


(a) 57 58 Viet, c, 60, ». I. Tbi« Act w the Merchant Shipping 

Act, 1894, and i« referred to in this chapter whenever a aectioa i» (inotcd 
without mentiun of the Act from which it U taken. 
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With certain exceptions^ every British ship must be 
registered or she will not ho recognised as such(//). 
Before registration these requisites must be satished ; 
the name of the ship(e) mu^ft he marked as prescribed 
on the hows, and her name and the name of her port of 
registry on the stern ; the official number anti tonnage 
must })e cut on her main beam, and a scale of feet 
denoting the draught in iioman letters or figures must 
be painted on the stem and stern post (d). Before 
registry, the ship must be surveyed and measured and 
the certificate of surrey must bt? produced, giving the 
tonnage and build of the vessel, and generally identify- 
ing her (e) : also on the occasion of the first registry, a 
builders certificate, giving particulars as to the build 
and tonnage of the ship, and of the sale of the vessel 
to the person desiring to be registered as owner (/). 
The owner must then make a declaration, stilting his 
(qualification to hold a British ship ; the number of 
shares he holds in the ship ; a denial that, as far as ho 
knows, any unqualified person is entitled to any interest 
in her ; and the name of the master, and the time and 
place of build ((/). A body corporate makes this 
declaration through its secretjiry or other proper 
officer. 

Application for registration should be made by those 
requiring to lie registered as owners or some of them, 

(h) Section 2. 

(c) The Board of Trade may refase to re^iAtet any nhip by a name 
already bclongiug to a registered British ship or so similar as to be 
raicnlated to deceive (Merchant Shipping Act, 1906 (6 Edw. 7, e. 48), 
s. 50). Change of name requires the previons written consent of the 
Board of Trade (Merchant Shipping Act, 1894 (57 & 68 VicL c. 60), 
a 47). 

(d) Section 7. (/) Section 10. 

(e) Section 6. (jr) Scotioo 9. 
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or by their duly authorised ai?ent ap|)ointed by indi- 
viduals in writing, or by a corporation, under seal (h) ; 
and the registration is then jH‘rforined by the principal 
officer of customs of the port, if it be in the United 
Kingdom, or by certain specified officers if it be in tho 
(colonies ( /). An entry of the alM)ve particulars is made 
in the re^jnter hook{k)^ ami a eertifuate mftstry (/) is 
giv(3n, which uiust contain details •'imilar to those 
re(j[uired in the certificate" Mipplietl !►)' the owner. The 
certificate mav, if lost, be renewed on following out the 
procedure prest'ribed by the Act (m); and it may not Iw 
detained for any lieu or other such purpos<‘ — it is for use 
in navigation onlyf/O* 

If the ownership changes hands, an indorsement to 
this ett( 3 Ct must l»e placed on the certificate at the }K>rt 
of registry if the vess(‘l is there ; if not, on her first 
arrival there, or the indorsement may bo made at 
another port if the registrar at the port of registry 
advises the registrar of the latter jwrtfo). If a ship is 
lost, or ceases to be a British ship, the certificate of 
registry must be given up ( p). 

Proi>ert;i h a BntUh .S'A/yMy ).— The property in a 
British .ship is divided into sixty-four shares, and no 
more than sixty-four per-ons may be registered at tho 
same time as owners of one ship. But any share may 
bo held in joint ownership, and the joint owners, not 

(A) Section 8, 

(i) S«tlon 4. * (w) f'wtion *8- 

(A) Section 11. («) 1®- 

(1) Section 14. (") Section 20. 

Vf) Section 21. Section 52 of the Merchant Shipping Act, 1906 
(I Mw. 7, c. 48), conuin** prorUioiw for the protection of raortgageea 
of ^i{M aold to fweigneri. 

j^) Sectitm 6. 
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exceeding five in number, may be registered and shall 
be considered as constituting one person, and any 
number of persons may have a beneficial title in a 
single share, the registering owner representing them ; 
a company or corporation may be registered by its 
corporate name. No person may be registered as 
owner of a fraction of a share. 

(ii) Acquisition of Ownkrship of a 
British Ship. 

I. Sale will pass the ship or any share in her if the 
professing owner is in a position to give a good title, 
and if the jiroper formalities are observed. The method 
of passing th(‘ property is by bill of .>ale, which must be 
in the form set forth in the Act of 1894, must be 
executed before and attested by one or more witnesses, 
and must contain an identifying description, generally 
the sam(‘ as is contained in the surveyor’s certificati" (r). 
The transferee must make a declaration (called a 
“declaration of transfer”) stating that he (or his 
corporation, if he bo an officer of a corporation) is in a 
position to hold a British ship, and that to the best of 
his knowledge and beli(‘f no unqualified person has any 
int('rest, legal or beneficial, in the shij), or in any share 
of her(.^). The bill of sale, and the declaration are 
then produced to the registrar, and the transaction is 
recorded in the register book, and a statement of the 
entry indorsed upon the bill of sale itself (t). 

(r) Section 24. The BilU of Sale Acta do not apply. See ante, 
pp. 462, 463, 

(#) Section 2r>. 

<t) Section 26. 
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II. Transmission lo/ Of^eration of Law. — Ownershij) 
in a British ship or of shares in her may trunsinittwl 
by (leat)i to the ex(*cutor or administrator of a dt^ceused 
owner, or on i)ankruptcv to the owner’s trustee in 
bankru[)tcy. In every ease the p<*rson to whom the 
share is transmitted must !»<» one ea[)al)le of ownin^y; 
a British ship, and he mu''t mak(‘ and siejn a d(*< 3 laration 
(called a ‘‘ dcrlaration of tniiiMnisMon ”) identifying^; 
the ship, with tlie re(|ui''it<‘ particulars, and statin^^ tlie 
mode of transniiosion, and must produce tlie jiroper 
documentary proof of his rieht to represent the Ibrmer 
owner ; whereupon the re^i!»trar will make the requisite 
entries in the register hook (a). If the transmission is 
to one not qualified to he the holder of a British ship, 
there is power to hold a sale at such person’s refjuest 
within four weeks of the tran8mi>sion ; the money is 
paid to such [lerson as the ccmrt may direct. The time 
for making this appli(;ation may he extended to one 
year, hut if not made within the time limited, the ship 
or share is subject to forfeiture (.r). 

III. MorUjOije. — A regi‘»tered ship, or any share 
therein, may he mortgaged in two ways : ( 1) hy a 
direct mortgage with registration ; (i) by a mortgage 
under a mortgage certificate ( yj. 

A direct mortgage must he in the form j>rescrihed, 
and must, upon the production of' the m^cessary instru- 
ments, l>e recorded by the registrar (c). Upon the 
order in the register book will depend the priority of 
mortgages inter se (a). 

(«) Section 27. 

(w) Section 28. 

(jr) See below. 


M.L. 


2i 


(z) Section 31. 
(a) Section 83. 
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It must be noted that the mortgage will not transfer 
the ownership of the vessel (/>), but, subject to the rights 
of prior mortgagees, it confers a power of sale (c) on 
non-payment of the debt. 

When a mortgage is discharged, the mortgage deed 
with a receipt for the mortgage money, indorsed, duly 
signed, and attested, should be produced to the registrar, 
and an entry recording the matter must be made by 
him in his book(<Z). Any transfer of the mortgage 
must also be in a prescribed form and recorded by the 
registrar (tf). The court has inherent jurisdiction to 
expunge the entry of an invalid mortgage from the 
register (/), 

IV. Certijicates of Sale and Mortgaije . — Difficulties 
might arise in selling or mortgaging ships which, at 
the time, are out of the country or colony where the 
port of registry is situated. To obviate these, the Act 
in such cases gives power to registrars to gwovertijicates 
of sale (tr mortgage enabling certain persons to sell or 
mortgage the ship wherever she may be, but in accord- 
ance with the conditions of the certificate. The owner 
must give particulars to the registrar as to : (i) who is 
to exorcise the power ; (ii) the minimum price of sale, 
if a minimum is to be fixed, or the maximum amount 
to be raised on the ship, if a maximum is intended to 
be fixed ; (iii) the place where the power is intended to 
be exercised or a declaration that it is intended to be 
exercised anywhere ; (iv) the time within which it is 
to be exercised. These particulars are to be entered 


{h) Section 34, (d) Section 83. 

(fl) Section 36. (0 Section S7. 

(/) Brand t. BnHimkall, [1906J 1 K. B. 671. 
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into the registrar’s book (g). The power is not to be 
used in the United Kingdom, nor in any British 
possession, i| the port of registry is situated within 
it(/i). The certifiaite must give the particulars from 
the register book relating to the vessel, and must 
enumerate any registered mortgages or certificates of 
sale or mortgage affecting the ship(/). Rules are laid 
down to he observed with respwt to w'rtificates of sale 
amongst which is tliis, that no certificjite can be granted 
except for the sale of an entire ship. Certificates of 
mortgage may be given to allow of the mortgage of a 
share in a vessel (/:). When a ship is mortgaged in 
accordance with the [)Owers given in the certificate the 
mortgage must be registered by indorsement on the 
certificate of mortgage by a British consular oflScer. 
In the case of sale, the certificate and the bill of sale 
must be produced to the registrar of the i^ort where 
the sale takes place, as also the certificate of original 
registry ; the certificates of sale and registry are then 
forwarded to the original port of registry, the regis- 
tration of which closes the original registry, except so 
fur as relates to unsatisfied mortgages or certificates of 
mortgages entered therein, and these will bo entered 
also in the new registry to be opened at the port of 
transfer. A certificate not used must be re-delivered 
to the registrar by whom it was granted {k). The 
registered owner may cause the registrar to give notice 
of revocation to the registrar of the port where the 
power of sale or mortgage is to be exercised, and after 
such notice has been recorded the certificate will then 

(g) Section 40. (/) Section 41 

(A) Section 41. (Ji) SectioiM 48, 44. 
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be revoked, save in so far as transactions under it have 
already taken place (m). 

Takimj Possessmi . — A mortgagee is eiAitled to pos- 
session if money becomes due under the mortgage, 
or the mortgagor is doing something to impair the 
security (m) ; and on taking possession he becomes 
entitled to the accruing freight (e), but not to unpaid 
freight which became due before he took possession (p). 

J^jjuitahle Interests . — No notice of any trust, ex})ress, 
implied, or constructive, can be entered on the register 
book, and subject to any limitations apptairing on the 
register book itself, the registered owner of a ship or a 
share in her has absolute power to dispose of his ship or 
share ; but, sul)jectto this, beneficial interests (including 
those arising under contracts and other equitable 
interests) may be enforced by and against owners or 
mortgagees of ships just as they could against owners 
of any other personal property (y). Thus in Black v, 
Williams (r), the holders of floating debentures giving 
an equitable charge on certain steamships were post- 
poned to persons having a subsequent registered legal 
mortgage on the same ships, though the latter had 
notice of the debentures when they took the mortgages ; 
but though the trust for the debenture holders could 
not be recognised as against the registered mortgagees, 
it remained valid and enforceable for other purposes. 

(m) Section 46. 

(n) L<m Ouarantef and Trust Societf t. Rnuian Bank, [1906] 
1 K. ’B. 815 ; The Manor, [1907] P. 339. 

(o) Keith T. Burrows (1877), 2 App. Cas. 636. 

Ip) Shillifo V. Bipgart, [1903] 1 K. B. 68;t. 

(g) Sectfons 66, 57. 

(r) [1896] 1 Ch. 408. 
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An unquuliBod person cannot hold a share in a 
British ship, even as a beneficial owner (s). 

Ship's Pai)ei’s. — A ship must carry the proper papers, 
and is hound to show them to {inter alia) any naval 
commissioned officer of any of his Majesty's ships, 
officer of the Hoard of Trade, chief officer of Customs, 
mercantile marine office superintendent, British 
consular officer, or re^istrar-^'cneral of seamen (/). 

Those usually carried are : ( 1 ) the certificate of 
re^strv ; (2) the agreement with the seamen ; (3) the 
chart(*r-partv and the bills of lading ; (4) the bill of 
health ; (’)) invoices containing the particulars of the 
cargo ; (G) the official log book. The entries in the log 
book must be signed by the master, and by the mate, 
or by some other of the crew, and in certain cases other 
signatures are reipiired (u). 

(iii) Position of Owners. 

The possession of the ship is prima facie evidence 
of ownership (jt), so also is the certificate of registry (y). 
The owner’s {)rincipal duty is to see that the vessel 
is seaw'orthy at the start, and to ensure, so far as is 
possible, that she will remain so (~), and if he becomes 
acquainted with any damage tending to render the 
vessel unsafe after the commencement of the voyage, 
there is a duty thrown upon him to repair it (a). Ho 

(t) SectioiM 1, 25, 67. 

(0 Section 723. (v) S^Uon 289. 

(«) Rohertion r. French (1808't, 4 Eeet, 130. 

(^) Section 698. 

(z) Section 468. 

(tf) Wcrmi T. Storey (1856), 11 E*. 427. 
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must appoint a proper master and crew, with a view 
to the general safety ; therefore, a contract to sell a 
vessel, one condition being the appointment of a 
particular person as master, was held illegal (h). His 
liability at common law and under the Merchant Shipping 
Acts for the safety of all goods delivered to him to be 
carried has been mentioned, ante, p. 401). The registered 
owners are primft facie liable to pay for all repairs and 
necessjiries, the term “necessaries” including anchors, 
cables, coals, and indeed “ all that is fit and proper for 
the service in which the ship is engaged, and that the 
owner, as a prudent man, would have ordered if 
present ” (c). But the evidence is primA facie only, 
for ownership does not /)??* se carry with it the liability 
to pay for repairs, etc. If the owner gave the orders 
himself, or expressly or impliedly authorised another 
to do it for him, he is liable . to pay the cost of the 
fulfilment of these orders ; a master usually has such 
authority, but not “ where the owner can himself 
personally interfere, as in the home port, or in a port 
in which he has beforehand appointed an agent who 
can personally interfere to do the thing required ” (d). 

C(Mnoners are not of necessity partners (?), but in 
many cases are tenants in common, juid it depends 
upon ail the circumstances taken together, whether 
they are the one or the other. If merely tenants in 

(») Card V. Hope (1824), 2 B. it C. 661. 

(c) M«ade and Pollock (4th ed.), 99} The Biaa (1879), L. R. 
8Ad.&Ec.816. ^ 

00 Lord ABIKOXB, in .irfAw;* v. Barton (1840X 6 M. Je W., «t 
p. 148 ; and we Gnun v. Roberft (1874), L. R. 9 C. P. 881. 

(/f) The name and addreM of the perwn to whom the 
le entmsted moat be regiitered (*. 59). 
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oonimon, each may transfer his s»liare without consulting 
the others. They are not, in the absence of contract, 
agents for one another, nor do they bind each other 
by admissions. Frequently one owner is appointed 
by the others, of by some of them, to manage tho 
employment of the ship and to do what is necessary 
in order to make her a profitable spwmlation (/ ) ; such 
an owner, termed a manaairnj owner {ii)^ can bind such 
of his co-owners as have given him authority, express 
or implied, to do so (A), and he has implied authority 
to do what is necessary in ordinary course to carry 
out on shore all that.concerns the employment of the 
ship (/). He may make charter-parties ; he may 
not cancel them (/) ; he may employ a shij)broker and 
make the consequent payments (A). If an owner is 
liable to a creditor for work done to the shij), he may 
be made to pay the whole, and must rely for con- 
tribution on any right he may have against his 
co-owners. 

Disputes frequently arise l)etween co-owners as to 
the destination and details of an intended voyage. 
Those are settled in the Admiralty Division of the 
High Court, which has jurisdiction in disputes con- 
cerning [wssession, earnings, etc. If the majority of 
owners desire to send the vessel on a particular voyage, 
but this is objected to by tho minority, the court will, 
at the instance of the latter, arrest the vessel till the 

(/) The Huntman, [1M4] P. 214. 

(jir) If the numager is not * co^wocr, be is styled the *^tkijp*e 
keuhand.'^ 

(*) mbhe r. Bt>$e (1866), L R. I Q. B. m ; Frazer f. CHUhbertsan, 
(1880), 6 Q. B. D., St p. 97. 

(0 Thamae t. Lewie (1879), 4 Kx. D. 18. 

(A) Wmiarntt/H t. Hine, [1891] I Cb. 890. 
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majority have entered into a bond to an amount equiva- 
lent to the value of the shares held by the minority, to 
feturn the vessel safe, and to answer judgment in an 
action (/). The dissentient who thus gets security for 
his share has no claim to any freight earned on the voyage 
in question, nor is he liable for any of the expenses (m). 

Each owner must contribute his share of capitiil for 
the expenses of outtit, and he must pay his quota 
towards the expense of repair ; further, he is liable for 
the expenses of management incurred by the ship’s 
husband, if there be one appointed. 

(iv) Position of the Master. 

The }faster > — The master (who must be duly certifi- 
cated) must start on the voyage in time, and must take 
care to have a proper crew uinj equipment. He .should 
manage the vessel, and navigate her in the agreed-upon 
manner, employing a pilot, where such is the custom of 
the port. He must keep an official log, and this, with 
the 8hip’.s papers, he must guard and show to the 
proper officer when required to do so. He is, of course, 
answerable for any fraudulent or illegal conduct of 
which he is guilty affecting the owner’s interest, such 
conduct being, in his case, styled harrairy. He has 
the same rights as a seaman, including a maritime lien, 
for the recovery of his wages, and for such disburse- 
ments or liabilities as he may properly make or incur 
on account of the ship (n). 

(0 In re Blanthard (1822), 2 B. & C., at p. 248. 

(«) TKe Vindobala (1888), 13 P. D. 42 ; 14 P. D. 60 ; EMland 
(1887), 12 P. 1). 32. 

(a) Sectioo 167 ; The Ciutlegate^ [1883] A. C. 38 ; The OrienUt^ 
[1896] P. 49 ; and c/. The Ripen City, [1897] P. 226. 
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He must t<ike the airgo as quickly as possible, must, 
store it properly, and must sign the hill of ladin^j^ for 
all he has taken on board (o). He should (hdiver the 
carjio, on arrival at the destination, to the pro|)er person, 
subject to his lien for freight ( p ). 

Among his powers are; ( 1 ) hypothecation, to raise 
money for necessary purpose^ ( 7 ) ; ( 2 ) sah*, where this 
course is neces''ary, and the best course, and com- 
munication with the owner in time is impossible ; 
(3) transliipment, in cases where it is desirable in the 
interest of his owners ; (4) discijdinary powers over 
those on board the vessel; (5) jettison, /.e., throwing 
goods overboard to lighten the ship ; (t>) in the absence 
of the owners, and if cominunication is impossible in 
time, he may bind them by contracts for tb(‘ supply of 
necessaries, or may borrow inon<‘y on their credit to 
pay for necessaries to be supplied, but not for those 
already supplied. 

Botiomrij. — When it is desircal to raise money u|>on 
the ship, or upon ship ami cargo, or ujion ship and 
freight, a written instrument (sometimes seah'd) is 
executed by the master binding him to repay the 
money within a limited time of arrival safe at home, 
and in the meantime assigning the .ship and freight, and 
sometimes the cargo, a.s security. This instrument is 
called a bottomry bond. No particular form is required ; 
it must contain the main terms of the contract (r). 

It is an essential characteristic of the contract that 
the repayment of the money advanced should b« 

( 0 ) Sc« ante, pp. 129 — 432. 

(j») Ante, p. 437. (y) 8«e below. 

(r) The .Vary Ann (1866), L. K. 1 Ad. k Fx;. 14; Haode and 
Pollock (4tb ed.), pp. 569, 562, where a form of the hood in »et out. 
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dependent upon the .«afe arrival at the ship’s port of 
destination, and a deed making the loan repayable in 
any event would not be a good bond («) ; bat there 
seems to be no objection to a collateral agreement by 
th^ owner making himself personally liable (t). Interest 
will be payable as agreed. 

The effect of the bond is to give the bondholder a 
claim upon the vessel, which he may enforce by a suit 
in rem in the Admiralty Division of the High Court. 
The bottomry bondholder’s claim is preferential to that 
of a mortgagee, and is postponed to a claim on account 
of wages or of subsequent salvage (u) ; but a master 
who has bound himself on the bond, cannot set up his 
claim for wages in priority to the bondholder (.r). 
Bondholders inter se do not mnk in order of priority ; 
on the contrary, the holder of the last given bond ranks 
first, and so on upwards (w). 

The hypothecation may bo made by the owner if he 
is on the s})ot, and under the following circumstances 
by the master, viz., when it is a matter of necessity 
to raise the money on the security of the vessel ; for 
“necessity is the very foundation of this right ”(y). 
And before pledging the ship, the master must do his 
best to raise money uj.H)n credit, and though previous 
communication with the owners is not a sine gud tion, 
yet it is necessary where possible (z). Whether or not 

(j») fVr Tkktkroen, C.J., in Simofuit r. ILuigton (1835), 3 B. 4s 
Ad. fi6 ; ne ffoAbet, [1839J 1*. 295. 

(0 WaiU T. Palmer (1880), 7 C. B. (K.8.), $X pp. 360, 361 . 

(n) S«e Maad« and Pollock, pp. 675, 576. 

(«) The Janathaa 6hodkue {\%69'), Swa.624. This rale does not 
npplj where peTment of the muter will not prejudice the bondholder 
(m Ildward outer (1866), L. K. 1 A. 4s E. 379). 

(y) See Monde end Pollock (4th ed.), p. 664. 

(z) See The Xarmh (1869), L. R. 2 P. C. 605. 
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snch necessity exists ns to warrant the misinp; of money 
by hypothecation is a matter upon which the lender 
is bound to make inquiries, but “all that the lender 
of bottomry has to look to is — that the ship is in 
distress ; that the master has no credit ; that the 
amount is recjuired for necessary purposes {a). And 
the bond must t>e given for money a<lvaneed for the 
ship, e.<f.y not for a personal debt of the master, nor 
for matters outside the scope of his authority ; and 
there must be, at tlu* tim(‘, an intention to raise the 
money on bottomry ; i.e., a transaction not inbmdwi 
to be a bottomry l)ond cannot be made such there- 
after (h). 

The cargo may be liypothccated either for its own 
direct benefit, or for the benefit of the vessel generally, 
provided that the cargo receives >ome apjirecitible 
benefit or prospec^t of benefit from the transaction (c), 
but the master becomes only agent to him! the cargo- 
owner if an overruling necessity arises during the 
voyage (d). The master must, if possible, communi- 
cate, or at least try to communicate, with the cargo 
owners before hy[K)thecating their proj>erty (e). The 
owner of the cargo is entitled to indemnity from the 
shipowner in the event of sei/.ure under the l>ond (/). 

When the cargo alone is hypothecated, the bond 
given is properly termed a respondentia bond, but the 
term bottomry bond is often also used in this sense. 


(«) m Marv Ann (1W8), L. K. I A. k R. 14. 

(ft) See Tkt Kamak (1868), L. K. 2 A. k K., at p. SOI ; JT/m- Augnsta 
(1812), 1 Dod*.. at p. 287. 

(o) The OrniUndine (1801), 8 C. Kob., at p. 261 ; TV Aamnk 
(1868), L. K. 2 A. k R, at p. 310. 

(d) TV PinUitU (1884), 9 P. 1)., at p. 180. ^ 

(#) TV ATaiwftary (1864), B. k L. 26S, 278. 


(/) /HiMMa T, JBensfin (1849), I Ba. 687 ; 8 Kx, 644. 
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(v) Salvage. 

This is ft reward allowed to persons who save a ship, 
ap{)arel and car^o, or what had formed part of these, or 
freight from shipwreck, capture, or similar jeopardy (</). 
The right to salvage may, hut does not necessarily, arise 
out of contract (/<). To support the claim the salvor 
must show : (1) That the services rendered were volun- 
tary ; (2) that there was skill and peril, and some 
enterprise shown in the performance of the work ; 
(3) that the services were beneficial. 

The salvor has a maritime lien, extending to ship, 
freight, cargo, upon the property salved, the lien 
ranking first, above all other li(‘ns which liave already 
previously attached to the property. The cargo owners 
are liable for salvage, and in proportion to its value 
rateably with the other property salved (/). 

The amount payable for salvage is generally assessed 
by the court, but it is quite competent for the masters 
of the vessels concerned to enter into an agreement 
before assistance Is rendered fixing the amount to be 
paid. The master of the salving vessel can bind his 
owners and crow by such an agreement if it is fair 
and honest {k) ; but the agreement w ill be set aside if 
it is inequitable. An agreement to pay an exorbitant 
sum coupled with the fact that the master of the 
vessel about to be salved is acting under the stress 
of circumstances, will be treated as inequitable (/). 


(g) T. Oumert of 6a* float Wkitton^ [1897] A. C., at p, 344. 
W Fire Steel Barge* (1890), 15 P. D. 142 : jfer HaNNBX, P., at 
p. 146. 

The Longford (1881), 6 P. D. 60. 

f The Baemvth (1885), 10 P. D. 41. 

The Medina (1877), 2 P. D. 5 ; The RiaUo, [1891] P. 175; 
The Port Caledonia, [1903] P. 184. 
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The salvage money is apportioned l)et\veeii the owners, 
master, officers and crew of the salving vessel. Except 
in the case of a seaman belonging to a ship employed 
on salvage service, a seaman cannot agree to abandon 
any right that he may have or obtain in the nature of 
.salvage (m). 

(vi) Position of the Seamen. 

Af/reenieiit for <SVrtvVe, -Every agreenuMit may, if 
the ship is a home-trading sliip (n), and must, if it is 
a foreign-going >ihip, be entered into before a suj)erin- 
tendent of a mercantile marine office, and must be 
read over to the s(*aman by tlu' superintendent, or he 
must otherwise ascertain that th(‘ seaman understands 
it ; and the seaman must sign in the superintendent's 
presence (r)). In the case of a home ship, the agree- 
ment may l>e explained by the master, and the seaman's 
signature maybe affixed in the presence of any attesting 
witness ( ;>). 

Seamen shipped in the BritiNli possessions are to be 
engaged before some superintemlent, or if there bo 
none, then before some officer of (’ustoms (y) ; and 
seamen shipped in foreign |K>rts are to bo <*ngaged 
before the consul, and the sanction of such consul shall 
be indorsed upon the agreement, and he shall stjit<^ the 
fact of his attestation of the agreement (y). 

(w) Section 150. 

(») Sections 115, flO. 

(<i) Section 116. Different rule* nppljr to •ulwtitute*. See Mme 
aecdoD. 

(p) Section lia : m to the length of time during which the nervice 
nuijr te made to Iwt, and for regulationa regarding running agreement*, 
aee a*. 115 et $rg. 

(g) Section 124. 
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The form of agreement for ordinary use is one 
sanctioned by the Board of Trade ; it mast be dated 
at the time of the first signature, and must be signed 
first by the master, then by the seaman. It must 
contain (i) the nature, and (so far as possible) the 
duration of the intended voyage, or the maximum 
period of the voyage, and the places or parts of the 
world, if any, to which the voyage is not to extend ; 
(ii) the number and description of the crew, specifying 
how many are engaged as sailors ; (iii) the time at 
which each seaman is to be on board or to begin work ; 

(iv) the capacity in which each seaman is to serve ; 

(v) the wages ; (vi) a scale of the provisions to be 
furnished to each seaman ; (vii) regulations as to 
conduct, punishment, etc. (r). 

It is usual for the crew to agree to conduct them- 
selves in an orderly manner, and to obey the master in 
all matters relating to the ship ; provisions not contrary 
to law may be inserted (^), but these are always looked 
at jealously and construed most strictly in favour of 
the seaman, A provision is contrary to law which is 
inconsistent with any of the provisions of the Act. 
Accordingly, the master cannot stipulate for the right 
to make de<luction8 from wages without leave, which 
differ in amount and are enforceable in a differeht 
manner from those provided by the Act («). No stamp 
duty is required on the contract («)• 

The agreement may l)e put an end to, and the 
seaman be discharged in the various ways in which a 

(r) Section 114. (t) Section 114 (8). 

(t) Mei'cantUe Steamihip Co. t. [1909] 2 K. B. 423, and aee 
pp, 498„499, 

(w) Section 721. 
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contract can ordinarily be terminated. But when a 
seaman is discharged in the United Kingdom on the 
termination of his engagement from a forcdgn-going 
ship the discharge must take piece before a superinten- 
dent, and the master must sign a form containing a 
statement as to the conduct, character, and qualification 
of the seaman, or he may in tlie said form stab* that he 
declines to give an opinion upon these matters (.r). 
Independently of the contract, a seaman is not liable 
to discharge, unless his capacity is im|)aired, or unless 
he has been guilty of any offence, in .which case he 
may be tried before a naval court (y), and may be 
condemned to discharge (z). 

The transfer of a British ship to another owner out 
of the King’s dominions operates to discharge the 
seaman, unless ho consents in writing in the presence 
of the proper authority to complete the voyage, if 
continued ; if the seaman does not so consent, the 
master must give him a proper certificate of discharge, 
pay his w'ages, and make adcHjuate provision for his 
maintenance and repatriation (a). 

If a master for any caiuse finds it necessary to dis- 
charge abroad any sailor belonging to his ship, he 
must obtain the sanction of the proper authority as 
defined by the Act, and this must be endors(Ml on 
the agreement with the crew. This is not neces- 
sary when a sailor is discharged at a jjort in the 
country in which he was 8hi})ped {h). A similar 

( 0 ) Sections 127, 129. 

(y) Aa to its constitution, ws s. 481. 

(*) Section 483 (1) (c). 

(a) Mercbnat Shippuig Act, 1906 (8 Edir. 7, c. 48), m. 3l>-48. 

(9) Merciuuit Shipping Act, 1906, m. 80, 49. There are mrioM 
piOTisioiui in this case for the protection of the seamen’s interests. 
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certificate is required where a seaman is left behind 
abroad (c). 

General Rujlits of tlie Seaman . — Possibly the most 
imjwrtant of the rights of the seaman is given him by 
the section in which it is enact(‘d that, notwithstanding 
any agreement to the contrary, it shall always be an 
implied term in every contract with the seaman, that 
the owner or his agents shall use every reasonable 
endeavour to make and keep the ship seaworthy {d). 

Amongst his other rights are these; (i) to be em- 
ployed, and he is entitled to compensation (not 
exceeding one month’s wages) if he is improperly 
discharged within one month of his l)eginning to earn 
wages ; such compensation being in aildition to the 
wag(‘s actually earned (e) ; (ii) to have a co[)y of his 
agreement posted up in some accessible place (/) ; 
(iii) to be properly fed, and to receive compensation 
for short or bad provisions ; any three or more seamen 
may complain to any officer in command of a King's 
ship, or to a consular agent, or superintendent of a 
mercantile marine office, and such officer shall forth- 
with inspect the food, and shall report, accordingly ; 
the captain is bound to obey the officer's directions, but 
the seamen are liable to forfeit a week’s wage if their 
complaint is groundless (//). In cases where an agree- 
ment with the crew is required, the master must also 
furnish provisions in accordance with a statutory 

(c) Merchant Shipping Act, 1906, s. BC. 

(rf) Section 458. 

(r) Section 162. , 

(/) Section 120. 

(f ) Sections 198 et teq. ; Merchant Shipping Act, 1906 (6 Edw. 7, 
c. 48), ». 26, 26. 
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scale (A), and every British foreij^n-goin/? ship of a 
thousand tons and upwards going to sea from any 
place in the British Islands, or on. the continent of 
Europe between the Hiver En)e and Brest inclusive 
must carry a duly certificated cook (/) ; (iv) to be 
attended free of charge if he nH.‘eives any hurt or 
injury in the service of the ship, or suffers from illness 
not duo to bis own wilful act or default (/•) ; this obli- 
gation ceases after the seaman has been brouglit back 
to a home port (/) ; (v) in cerhun cases to 1 m' relievtsl, 
maintained and sent to a proper return port(m), if 
found shipwrecked or in distress abroiul (a). 

Watjes , — These he may claim from th(‘ date settletl in 
the agreement for him to begin work, or from when he 
first begins work, whichever hapjams first (o) ; and ho 
remains entitled until the expiration of the agre(‘d-U{>on 
time. It was formerly the rule that unless freight was 
earned wages did not become due, for “ freight is the 
mother of wages.” This no longer holds good, and a 
seaman is entitled to wages though no freight Inis been 
earned, unless, in cases where the ship ha^^ been wr(‘cked 
or lost, he did not exert himself to the utmost to save 
ii(p). 

(A) Merchant Shipping Act, iy06, s. 25 (1), 

(0 Ibid., ». 27. 

(A) IHd., 8. 34. 

(I) Ander$ 0 H r. Uaywr, I K. B. 5Sy. 

(*») /.<?., cither the, port at which the ucaman was shipped, or a port 
in tlw conntry to vriiich be belongn, or in the caw ot a diwbarged 
MtmaD noine port agreed to by him at the time of diwbarge. In tb« 
caw of a aeamau ^longing to a BritUb powtcMiou who hax Ix'en 
ahipfMd and dlwhaiged out of the United Kiogdoni, the pro|>er oftcer 
mK treat a port in the United Kingdom as a proper return port 
^ll^bant Hbipping Act, 1906, a. 43). 

(a) Merchant Shipping Act, 1900, m. 40-42, 4«;-4S. 

(a) SectionilSS. (p) Section 157. 

■ II.U 2 R 
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The time within which wages mnst be paid is as 
follows : (1) a home ship, within two days after the 
termination of the agreement, or at discharge, which- 
ever occurs first (q) ; (2) foreign-going ships (with 
certain exceptions), within two clear days after the 
seaman leaves the ship (exclusive of Sundays and bank 
holidays) ; but the seaman must be paid £2 or one- 
fourth of the wages due to him (whichever is least) at 
the time when ho lawfully loaves the ship at the end of 
his engagement (r). An account of the wages, with all 
deductions specified, must be delivered to the seaman, 
or to the suporintpndent, not less than twenty-four hours 
before discharge or payment off (^). If the seaman is 
discharged before a superintendent («) his wages must 
he paid through or in the presence of that officer, unless 
a competent court otherwise direct (m). 

If the service of a seaman terminates before the date 
contemplated in the agreement by reason of the wreck r 
or loss of the ship, or his unfitness or inability to pro- 
ceed on the voyage, he is entitled to wages only up to 
the time of such termination (?•) ; but where a British 
ship was captured and confiscated for Ciirrying contra- 
band during the war between llussia and Japan, the 
master knowing, but the crew not knowing, the nature 
of the cargo, it was held that the service of the seamen 
was not terminated “ by loss of the vessel ” within the 
meaning of the section (.r). Nor is a seaman who has 

(j) S«ction 136. (t) Ante, p. 496. 

(r) Section 134. (*,) Section 181. 

(*) Sectioni 1.32, 133. (i?) Section 158, 

(ar) Aui^in Friare Steam Skipping Co. v. Strari, [1906] 2 K. B. 
316. In Sitetoright t. Allen, [1906] 2 K. B. 81, it wm held that the 
cnptnre and detention of a ship without anj fault on the part of the 
owner, did terminate the ^rrice of the teamen. 
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agreed to serve for an ordinary commercial voyage of 
a peacefnl nature bound, at the request of the master 
during the voyage, to proceed with a contraband cargo 
to a belligerent port at the risk of capture and its 
consequences. His refusal to do so will not affect his 
right to wages (y). 

The wages, Or part of them, may he forfeited on the 
following grounds : (1) desertion (c), the rules and 
penalties relating to this offence being very severe ; 
(2) neglecting without reasonable cause to join the 
ship, or absence without leave w'ithin twenty-four hours 
of sailing from any port (:) ; quitting the ship 
without leave after her arrival in port, before she is 
in a place of security (a) ; (4) wilful disobedience (a) ; 
(5) continued wilful neglect of duty (h); (6) embtjz/de- 
ment, or doing wilful damage [a) ; (7) smuggling, 
involving loss to the owner (</). In the case of deser- 
tion, he is liable to forfeit all his wages ; in other cases 
a certain amount, varying with th(‘ eircumstuncos. 

Duties nf the Seaman duties of a seaman aro 
to join his vessel and to do his proper work u|)on it until 
the termination of his agreement, and he must obey his 
superior officers, though the command be given in a 
rough or unmannerly way (r). He must devote the 
whole of his time to his employer’s service, and do 
his best under all tho emergencies of the voyage, and 
any agreement to pay extra for ordinary duties is 
void (d). 

(jf) I^iaee Shipping Co., Limited tr. Caine. [1907] A. C, 386, 

(;) Ssetion 221. 

(«) Section 225. (h) .SecHon« 161», 225. 

(c) The JSmr/er (1799), 2 C. Rob. 281. 

(<0 SUli T. hfryriei (1809), 2 Omp, S17. 


2x2 
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Remedies,— {V) Right of action. A seaman’s reme- 
dies are by suit against the owners or against a master 
who engaged him in the King’s Bench, or against the 
owner or the master in personam^ or the ship and freiglit 
in rem (e) in the Admiralty division ; if the amount is 
under ^150 he may sue in the county court ( /*), and if 
not exceeding £50 in a court of summary Jurisdiction (p). 
(ii) Lien. A seaman has a maritime lien on the ship 
and freight for his wages, and this he may enforce by 
means of arrest and an action in rem in Admiralty. 
His right is against the ship, but not the cargo, and if 
he has rendered services to her, the fact that they were 
not rendered at the request, or even with the knowledge 
of its present owner, is no bar to his claim. The seaman 
cannot by any agreement forfeit his lien (/».). This lien 
takes priority of that of a mortgagee, of that of a master, 
and of the charge of a bottomry bondholder, so far us 
the wages wore not earned on a voyage prior to the 
advance on the bond (?). 

(<f) Admiralty Court Act, 1861 (24 ic 25 Viet. c. 10) ; Kay on Ship* 
mastera, n. 609. 

(/) 31 Si 32 Viet. c. 71, 8. 3. 

(g) Act of 1894, 8. 164. 

(0 The Hope (1873), 28 L, T. 287. 


(A) Section 156. 
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STOCK EXCHANGE THANSACTIONS. 

Transactions on tho London Stock Exehanjjje are 
contracts for the purchase or sale of “ securities ” (a). 
They are governed by the ordinary law of contract, but 
owing both to the peculiar nature of “ sfH3urities ” and 
to the customs of the “ exchange,” or market, where 
they are made, they are entered into subject to various 
terms, both express and implied. 

The Hulks of the Stock Exchaniie. 

The Ix)ndon Stock Exchange is of the nature of a 
club. Membership is limited ; members are elected by 
a committee for one year at a time, and must then 
apply for re-election ; the management of the Stock 
Exchange is in the hands of the committee, and the 
conduct of business is regulated by printed rules issued 
by the committee ; and any dispute l)otween members 
must be referred to the committee. Members are either 
jobbers or brokers ; brokers are agemts for outside 
clients ; jobbers are never agents ; brokers need not 
always be agents, they too may buy or sell on their 
own account ; but members of the Stock Exchange are 

(a) The word “.necuritie* ” ha* been a<lo})te<i by the rale* of the 
8to(» Exchange to inclnde all form* of peraonal property there dealt 
in. U is not strictly 'acenrate, as shares in and capital stock of a com- 
pany are not “seenrities" for the repayment of money ; but the word 
applies to bonds, debentures, debenture stock, and stock in the pobHe 
fnn^. 

Stock Exchange securities are cA<i*rs aHion (see ante, p. 63, 
note (/) ) ; they are expremly exolndcd from the definition of g^i*' 
In tke Sale of Goods Act, 1393 (M Je 67 Viet. c. 71) ; consMoently, 
ooiitraets for the purchase or sale of secaritu» need not be in writing. 
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always personally liable to one another whether they 
are principals or agents. All contracts are made for 
settlement on some particular day. In the case o^ an 
issue of new securities the committee of the Stock 
Exchange fix the day ; this is called “ special settle- 
ment.” In the case of other securities, bargains, unless 
otherwise marked, are for completion on the settling 
day of the current account; there are twelve “accounts” 
in* the year for consols, twenty-four for other securities ; 
the settlement is at the end of the account ; different 
securities may have different “ settling days ” or “ pay 
days.” 

The contract for the purchase or sale of securities is 
ordinarily made by a broker, acting on behalf of his 
client, with a jobber. The jobber has two alternatives : 
either he may buy or sell upon his own account, in 
which case he is a principal and privity of contract is 
established between him and the broker’s client, or he 
may discharge his own liability to pay for or to deliver 
the securities by furnishing the name of someone else 
able and willing to complete the bargain (h). If the 
latter alternative is adopted, the process is somewhat as 
follows : The jobber, who, let us suppose, has under- 
taken to purcha.so securities from a broker, resells the 
securities to another jobber or to a broker, and that 

(ft) MekalU t. Merry (1876), L. R. 7 H. L. 6.S0. Tlie jobber 

makee a price” for the broker withoat knowing jrbetber the broker 
intends to bar or sell. The difference between the baying price and 
the selling |Hiceof asecnrity on any particnlar day is called the ** market 
tarn,” ttod the jobber makes his protit by parchMing at the lower and 
selling at the higher price or as near as be can get in his bargain with 
the broker. 

In attempting to sammarise the practice of the Stock Exchange, it 
is impoisible to do more than describe in outline the most impon^t 
featares. In Stock Exchange cases, expert evidence is always nsiiiired 

the practice of the Stock Exchange in relation to the contract in 
question. 


The Rules of the Stock Exchange. 50ii 

jobber or broker resells them to another, and so on ; 
finally on the day called “ ticket day,” which imme- 
diately precedes “ pay day,” the broker who is the last 
purchaser of the securities in question issues a ticket 
containing particulars of the securities and their price, 
his own name as the paying broker, the name of his 
client to whom the securities are to be transferred, and 
the name of his immediate seller; this ticket he passt^s to 
his immediat(* seller, who add> the name of the person 
from whom he bought, and then pusses it buck to him, 
and so it is [)assed through the other intermediate 
buyers and sellers till it reaches the hands of the 
jobl)er ; the jobber pusses the “ name ” to the original 
selling broker, and as soon as the “ name " has been 
accepted the jobber is discharged from the contract, 
and his place is taken by the ultimate purchaser (c). 
The broker who issues the ticket r<q)resents that the 
person whoso name is on the ticket is his principal; 
that he has authority to bind him ; that he is a person 
capable of accepting the shares; if these representjitions 
are untrue the broker is liable to anyone who may have 
incurred loss in consequence (</). 

The securities must be paid for on pay day. The 
price of the securities on pay day is in certain cases 
officially fixed two days beforehand and is then referred 
to as the “ making up ” price (e). In the case of other 
securities there is no official “ making up ” price. If 
the securities “make up,” the ultimate purchaser pays 

(if) Cole* r, Br'uttttwe (1868), L tt. 4 Ch. 3 ; Marted r, Paine (2) 
(1871), L. R. 6 Ex. 132. 

(<4) Merry r. NiekalU (1872), L. K. 7 Ch. 733 ; per Meuish, LJ., 
At p. 766. 

(e) aiTAngentents exist which tbs Clerk of the House 

•soDrtains th« price st which deaUags hAve taken place, and fixes 
** np “ price Accordingly. 
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the making up price to the original seller, and each 
member on the line along which the bargain is traced 
settles witli his immediate Contracting party by paying 
to or receiving from him the difference between the 
price of the bargain between them and the making up 
price. The same result is obtained, though in a slightly 
different way, in the case of other securities. The 
passing of the ticket and the settlement of everybody’s 
accounts is now largely accomplished by means of the 
“ settlement department,” which acts in the manner of 
a clearing house. 

Next the securities have to be delivered by the 
original selling broker to the ultimate purchaser. The 
rules of the Stock Exchange fix the days on which 
securities have to be delivered, difterent days being 
fixed for different kinds of securities ( /’). Thus, 
bearer securities must bo delivered on {)ay day, consols 
on consol pay day, other securities within a certain 
number of days of pay day. If the seller fails to 
deliver the securities to the purchaser on the proper 
day, the purchaser may apply to the buying-in and 
selling-out department of the Stock Exchange. After 
public notice has been given, the officials of the 
department “ buy in ” the securities, thereby pro- 
viding a member who will deliver the securities to 
the purchaser. The seller through whose fault the 

(/) SecaritiM are of different kindw, and are therefore transferable 
in different irajs : some require a deed of transfer ;ind the production 
of certificates ; others, like bearer bonds, pass by delivery (they may or 
may not be negotiable instruments, see oHte, pp. 287, 295, 296). Tbe 
word ‘'scrip ” is oftmi applied to bearer securities, but it means strictly 
the document sent out, when a new loan or new stock is issnetl, to tl|oae 
who will be entitled to certificates or bonds or bearer shares, as the 
case may ^ Other securities again are transferable by inscriptUm in 
tbe books of tbe Bank of England and certain other banks. 
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jsecnrities were not delivered at the proper time i» 
liable to make good any loss inourred by the purchaser. 
A similar remedy is open to the seller ol‘ securities, if 
the purchaser fails to puss th(‘ name of a person to 
whom the securities are to be transferred. In this case 
the officials of the buying-in and selling-out department 
sell the securities, thereby furnishing tin* seller with a 
“name ” to whom the securities may be trnnsferr(‘d. 

In the event of the person in fault not being able to 
meet bis liabilities, which have arisen from his not 
having given a name or not having delivered the 
securities as the ease may be, the dealer next to him 
becomes liable, and on his failure the next, and so on all 
down the line till the liability is met. 

The liability of intermediaries as buyers continues till 
a name has been accepted by the scdling broker ; for 
even when a* name has been passed the selling broker 
may object to the name on various grounds, such as 
that be is a foreigner resident abroad, or an infant, or a 
person whom the company will not acee})t an a share- 
holder ; in such a case if the objection is upheld, with 
or without reference to the cominitt(*e of the Htock 
Exchange, another name must be substituted. 

However, by the rules of the Stock Exehange, a limit 
is put to the time within which the ultimate parties 
must buy in or sell out, as the case may be, and when 
this period has elapsed (it differs in length according to 
the nature of the securities) the intermediaries are 
automatically released. The law, however, does not 
recognise the release of the intermediaries where a 
name has been passed of a person, such us an infant, 
who cannot contract, or of a jrerson without hie 
authority, because in such cases the seller cannot 
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compel the supposed purchaser to complete the con- 
tract ; the name must be that of a person “able” 
to contract and willing to enter into the contract in 
question ; the fact that he turns out to be impecunious 
does not prevent the intermediaries being released if his 
name has been accepted or the period allowed by the 
rules has elapsed (<f). 

Should the purchaser not wish to take up the 
securities on the account day named, he may be able 
to arrange a “continuation” or “carry over” to the 
next account. Two days before the account day (in 
the case of mining securities, throe days), called “ con- 
tango ” day, he sells the shares, usually to the dealer 
(xom whom he has bought them and buys back the same 
shares for the next account, paying either interest on 
the securities or a fixed charge called “ contango ” (h ) ; 
if the securities have fallen in value the purchaser 
must also pay the difference between the price he 
originally gave and the making up price. The rate 
of interest depends ujmn the state of the money market; 
the amount of the “ contango ” depends upon whether 
there are more “ bulls,” viz., persons who have bought 
and are not anxious to take up, or “ bears,” viz., persons 
who have sold and are not anxious to deliver, in the 
market. “ Bulls ” are waiting for the price to go 
up, “ bears ” for the price to go down. Sometimes, 
therefore, the seller instead of obtaining a contango 
rate has to pay a rate (called “ backwardation ” or 
“ back ”) for the “ carry over.” 

(a) Jfiokalh T. Merrf (1875), L. R. 7 H. L. 630 ; Mamted v. Pain^ 
(No. 1) (1869), L. R. 4 Ex. 81. 

(A) Though the two methwb of paying interest and paying a fixed 
ehaj^ are quite distinct, the term contango ” or ** contango rate ** is 
often used for either. 



The Ritles of the Stock ExcHA^^GE. 507 


Another method of dealing on the Stock Exchange is 
by means of “options." A. agrees to pay a certain 
sum to B. for the right (which he need not exercise) of 
taking delivery of certain securities from B. on a 
future day at a named price. This is a “call." If 
A. agrees to pay for the right of delivering securities it 
is termed a “ put." If A. has tiie choice of either 
taking delivery or making delivery it is termed a “put 
and call.” A. pays the agreed amount when the option 
matures whether he exercises it or not. 

In cases where A. buys securities from B., B. i)uy» 
the same securities from and ('. from A., no S(‘curi- 
ties pass, and the transaction, which consists wholly of 
the payment of differences, is called making up, If A. 
buys from B., and B, from B. may ask A. ami ( 1 . to 
“make down,” and allow him (B.j to drop out on 
payment of differences. 

Elaborate provision is made by the rules for dealing 
with any meml)or who fails to fulfil his engagements. 
He is hammered — /.e., he is publicly d<K’lareil a default4*r 
— and thereby ceases to be a iinunber. His assets are 
assigned to the “official assignee ” for the benefit of hU 
creditors on the Stock Exchange ; all accounts are 
automatically closed at the price> current immediately 
before the declaration of his default (hammer prices), 
and the differences arising upon the defaulter’s trans- 
actions are paid to or claimed from the official assignee* 
This equitable assignment (f) to the offiicial assignee is a 
purely domestic arrangement affecting only his creditors 
on the Stock Exchange, and does not in any way 

(i) Jtiekardwn r. Todd 4 ‘ Co., [1900] 1 Q.B.701. The 

officUl Mtiignee i« an eqaitable «Mignee and nut an agent for the 
defanlter. » 



1508 Stock Exchange Transactions. ^ 

interfere with the rights of outsiders ; it is, however, an 
act of bankruptcy, upon which a petition can be brought 
within three months (/•) ; the official assignee cannot, 
therefore, safely distribute the assets till that period 
has elapsed, but in the meantime, and until the 
commencement of bankruptcy proceedings, which any 
creditor may bring, the assignment is good against 
outside creditors (/). The assets in the hands of the 
official assignee may include the proceeds of “differ- 
ences ” arising upon the close of bargains at the hammer 
price in favour of the defaulter ; the fund thus created 
is a purely artihcial fund provided by members of the 
8toek Exchange as a result of rules made for their 
convenience, for they are under no legal liability to 
fulfil their part of the contract with a person who has 
declared his inability to fulfil his part ; consequently if 
the defaulter is later declared bankrupt this fund does 
not form part of his assets, and does not, tln^refore, pass 
to his trustee in bankruptcy (m). 

Legal Effect of the Rules. 

In dealing with the practice of the Stock Exchange 
we have necessarily somewhat anticipated a discussion 
of the question as to the legal effect of the rules of the 
♦Stock Exchange. As between members of the Stock 
Exchange the legal effect of the rules, though of aca- 
demic interest, is of small practical importance, because 

(i) '7\mhiiu v. Safferu (1877), 3 App. Ca*. 213; lUchardwn r. Stor- 
mont, Todd [1900ll K.B. 701 ; Lomm v. Oraten, [1904] 2 K.B. 
657 [C. A.] ; Pon»/ord inker .f* Co. v. Union of London and SmUh'a 
Panht [1906] 2 Ch. 444 [C.A.I. Nome doobt ha« been thrown oa 
this proposition, see In re Men^-Utohn^ [1903] 1 K. B. 216 [C. A.], 
^er VAUOHAII WILLIAMS, L.J., at p. 223, bat the language in the 
cosn quoted abore in clear enongh. 

(0 TVMiiAiiw V. Saffery. tnpra : Lowai t. Graeee, euprn: 

(m) In re Ejt parte ^ant (1880), 18 Ch. D. 667 [C. A.J* 
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the comniitteo can expel a momher for a breach of the 
rules or refuse to re-elect him at the eml of the current 
year f moreover, nil disputes between members are 
referred to the committee, as members are expressly 
forbidden by the rules to sue one another at law. The 
legal effect of the rules beoom<‘s important when the 
relations existing between outsiders and members of 
the Stock Exchange have to be considered (a). 

The effect of Stock Exchange contracts being made 
subject to the rules and regulations of the London 
Stock Exchange is, that the client is taken to be cog- 
nisant of the rules and regulations and is bound by 
them, and the broker is entitled to be indemnified by 
the client for all that he do(‘s in accordance with those 
roles (e) ; but the client is not bound by the rules if 
they are either illegal or unreasonable and not known 
to him (/)). The printed rules of th(‘ Stock Exchange 
are now taken to Ik? known to the client, but he is not 
bound by a custom as such without evidejice of his 
being acquainted with it(y). The fact that the custom is 
unreasonable or illegal, such as the custom to disregard 
Leeman’s Act (r), is good ground for supposing that 
the client has not consented to be bound by it (s), but 

(«) Owing to the fact that memberrt of the Stock Exchange are 
peraooally liable to one another, whether they are agentx for an ont^We 
client or not, and that diepntea ariae only niton the failure of a member, 
the form of contract abont which there ia litigation in usually one made 
by a looker on behalf of a client with a jublter acting as principal. At 
any rate it will bcconTcnient in cooaidering the legal eff^ tof the mica 
to have thia kind <)f contract chiefly in view. 

(0) Ckaymnn Shtykerd (J^i67), L. H. 2 C. I*. 228 ; per 
WlLLBS, /,at p. 238 ; Forget v. Barter, [1900] A. C. 467, at p. 479. 
See ante, p. 129. 

, ip) Smith V. Iteynold* (1892), 66 L. T. 809 [C. A.]. 

(a) Benjamin r. Barnett (1906), 6 Coro. Caa, 244 ; Kohineon v. MoUett 
(1876), L. R. 7 H. L. 818 ; AWfam v. Jamee (I8H2), 9 Q. H. U. »46. 

(r) See ante, p. 60. 

(1) Perry v. Barnett (1886), 16 Q. B. I). 688. See ante, p. 131. 
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it is not conclusive (t) ; nor is the client discharged 
merely because the custom contradicts the ordinary law 
of contract ; thus there is a well-recognised usage that 
a purchaser of securities is not entitled to refuse accept- 
ance of part only of the securities, though according to 
ordinary law he could insist on a tender of the whole 
amount or none ; a broker may obtain securities from 
ditFerent sellers and the client must indemnify him for 
those which he has paid for (m). 

But the position of the client is not affected by 
resolutions of the committee of the Stock Exchange if 
they have the effect of altering his contract ; thus, 
where the client is a purchaser and the seller is unable 
to make delivery, a resolution of the committee may 
suspend the right of the client’s broker to “buy in ” the 
securities ; in these circumstances the client, in spite 
of the resolution, may nduse to accejit postponed 
delivery of the securities and thus repudiate the con- 
tract ; the broker will ultimately have to accept the 
securities and pay for them according to the rules of 
the Stock Exchange, but the client will be under no 
liability to indemnify him (a*). 

Similarly the client is not affected by what takes 
place after a member has been declared a defaulter. If 
the broker is “ hammered,” since privity of contract 
exists l)etween the client and the jobber, the client may 
either pay for and take up the shares himself or he may 
appoint another broker to take the place of the 

(0 ScynMur v. Bridge (1885), 14 Q. B. D. 460. 

(») Benjamin r. Barnett (1903), 8 Com. Cm. 244, 

(ar) Unha Corporation v. Charrington (1902), 8 Com. Cm. 99, In 
thii CMe someone connected with the company had so manipalated 
affairs as to render it irawssible for sellers to make delivery, and as be 
was a lartte purchaser the committee thonght best to deal with the 
natter in the way described. 
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defaulter ; in any case cannot escape his liability to 
complete the bargain (y). Tf the jobl)er is hammered 
the client has no remedy against the broker (:r), but on 
the other hand he does not lose any rights he may 
have against the jobber for brejudi of contract on 
account of arrangements made by the jobber with the 
official assignee (a). 

The Position of the Buokeii. 

The broker, l)eing an agent, must curry out his 
client’s instructions ; his contract with the jobber must 
therefore exactly correspond with his bargain with his 
client, and his commission must he clearly shown on 
the contract note wliich he issues to his client, other- 
wise the client may immediately rejuidiatc the contract 
on the ground that the agent is making a secret profit 
out of the transaction (h). If the commission is being 
shared with banker or solicitor this too should be shown 
on the contract note. Similarly, if the broker sells 
before the date upon which In* is instructed to sell the 
client may repudiate the contract (c). Again, if instead 
of making a contract for his client with a jobber he acts 
as principal without the knowledge or couM'ut of his 
client and sells to him securities of his own, the client, 
may repudiate the transaction altogether ttt course 

(y) LerUt v. Trambl(‘t,[im] 2 K. B. *>8 [C. A.] ; Currif v. Booth 
(1902), 7 Com. Cm. 77. .See anU-, p. IM. 

(z) mi V. Shffherd 4' (if. (1»02), 8 Com. Ca«, 48. 

(а) Lerift v. Hamhlrt, tuurn: prr Coi.LiNS, L.J., at p. 68, 
following yiekallM v. Merry (1876), L. K. 7 H. L. 680. 

(б) Thw i» the oHinary law of agency, bnt it wa« npeeially 
ap^ied to Stock Exchange tranaactiona in Johmun r. Kearley, 
[1908)2 K. B. .-iU; Stubhj, r. mater, [1910] 1 Ch. 632 [C. A.]. 
Sen ante, p. 123. 

(a) EUi* ▼. Pend, [1898] 1 Q. B. 426 [C. A.). 

(iQ Jaknton r. Kearley, tnpra. See ante, p. 122. 
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there is nothing to prevent a broker acting as principal 
if the client consents ; and in every case it is a question 
of fact whether or not a broker is acting as principal, 
and if he is a principal whether or not the client has 
consented to deal with him as such. Thus a broker may 
purchase a block of shares on the market, allocating 
some to his client and keeping the rest for himself, but 
this does not make him a principal in respect of the 
shares he allocates {e). 

If the broker charges no commission but renders 
either a net contract ( /) or charges interest on the pur- 
chase price until the client takes the securities up and 
pays for them he is primA facie a principal (g). Since 
the client is bound to indemnify the broker against the 
claims of the jobber it is the duty of the broker, in the 
event of the client not being able to meet his engage- 
ments, to minimise the loss as far as possible (A). If 
the client declares his’ inability to complete the purchase 
of securities the broker may immediately close the 
account, «.e., pay for and take up the securities instead 
of arranging for a carry over ” ; a subsequent sale of 
the securities at the best price obtainable so as only to 
charge the client with the difference between the pur- 
jchase price and the price at which they were sold is the 
ordinary and legitimate method of minimising the 
client's loss (i). 

The broker may repurchase the shares for himself 
without necessarily vitiating the previous sale, but if 

(0 Se*tU V. Godfrty, [1901] 2 K. B. 726. 

(/) John$im r. KearUy, [1908] 2 K. B. 614. 

(g) Unitertal Stock Exchange v. Strachan, [1896] A. C. 166. 

• (jk) WaUer t . King (1897), IZ T. L. R. 270. 

(<) Macoun v, Ereiine, Oxenford ^ Co^ 2 K. B. 498 

[C. A.]; Looey r. BiU (Orowley'i Claim) (1874), L, K. 18 Bq. 182. 
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the sale and repurchase are siihstaiitiully one transaction 
and a profit arises upon it, the broker must account to 
his client for the profit nmde(l ). 

If a client instructs his broker to “carry over” c^'rtain 
securities he undertakes to pay “the difference,” interest 
or “ contan^^o,” and {commission to tin* broker himself 
for arranj^ing the wirry over. The l)roker'H commission 
may be included in the “contan^jjo” or tin* interest, and 
need not appear separately on tin* ccmtinuation note 
(Stubbs y.Slater, [llUO] 1 rh.t;:J2 [( \ A.]). If the client 
fails to provide the broker with sufficient cover to carry 
the stocks over a^ain, the brok(*r may close the account 
{Lui'e}) \\Hill<^Scrim(feour^s ( ’btiiu (1K73),L. lt.M( 'h.{121 ; 
J)avh v. I/mcard 24 Q. B. lb filU). Every “con- 

tinuation ” is a fresh contract ; a continuation note should 
therefore be i'«sued by the broker to his client at every 
account, even though he has instrifctions to cjirry over 
till further notice, and on the death of the client th(' 
broker must close the account (/). The broker may 
“ take in ” his client’s securities, i.e,. carry them over 
himself, but he thereby becomes a principal for the time 
being instead of an agent, and his coinbict must have 
the approval of his client (m). 

Gambling on the Stock Exchange. 

Glainbling on the Stock Exchange so as to make the 
contract void under S & 9 Viet. c. 109, s. 18 (mw), takes 
place whenever, there is an agreement l)etween the 
parchaser and the seller not to take up or deliver the 

(A) ErtHiM, Ojeefsf>yrd ^ Co. t. 8aeh$, [1901] 2 K. B. 504 [C. A.]. 

(/) In r« Orerwj, Ham r. ZHowwt, [ 1900 ] 1 Ch. 209, 

im) iVfw y. StaherUnd (18S7), 8 T. L. K. 422. 

Bee antu^ p. 26 . 
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securities which they are buying and selling, but to settle 
their business by the payment of the difference between 
the price at which the securities were bought or sold and 
the ])rice on ])ay day ; the purchaser pays the difference 
if the price has fallen, the seller if it has risen(/0- 
Speculation on the Stock Exchange is not gambling 
provided the liability to take U|) or deliver securities is 
a real one. Thus, a speculating client instructs his 
broker to buy securities which he has no intention of 
taking up, hoping to make? a j)rofit out of differences on 
a resale when the price rises : the price falls, and he 
instructs his broker to carry over the securities to the 
next account, and so on from account to account in the 
expectation of an ultimate rise ; l)ut though the client 
has no intention of ever taking delivery, the broker 
may at any time refus(? to arrange a carry-over again, 
and may close the account at the next settlement, thus 
putting upon the client a liability to pay for and take 
u[) the shares ; the client is usually unable to pay, the 
securities are therefore sold and the client escapes with 
the payment of a diflPfTence, but the liability to pay this 
difference arises from “ a genuine transaction of com- 
merce ” and not from gaming (o). On the other hand, 
the mere fact that the parties in their contract insert a 
clause entitling the purchaser to insist on delivery, if 
he desires it, is not sufficient to make the contract 
genuine (/>). The whole transaction has to be looked 

(») tWget V. Oidigny, [1895] A. 318, following lluieher r. 
Hardy (1878), 4 Q. B. f). 685. It follows from whnt has been said 
above on p. 609, that the question of gambling only arises when at 
lea^t one of the parties is not a member of the Stock Exchange. 

00 CaUum T. imget (1901), 18 T. L. R. 6 [C. A.] ; Thacker v. 
Hardy, eupra ; ef, Stnbht v. Slater, [1910] I Ch. 632 [C. A.]. 

(») Unirertal Stack Exchange v. Strackan, [1896] A, C. 166 ; In 
re mere, [1899] 1 Q. B. 794 [Cf. A.]. 
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at in ordor to discover whether or not in fact it is a 
gaming transaction. Thus, when the speculating client 
deiils with his broker as with a principal the transfiction 
is probably of a gambling nature (y). The client agrees 
to buy certain securities from the broker ; the broker 
never buys the securities in the mark«‘t, but at each 
account credits or debit> his clhmt with the difference 
between the j)rice at which the client agreed to btiy and 
the market price on pay day. The os.^ence of gaming 
and wagering is that om* party is to win and tin* otht‘r 
to lose upon a future event, which at the time of the 
contract is of an uncertain nature (r). This is exactly 
what happens wdum the broker is a principal, he makes 
his protit out of the los.'ie.*? of hi^ client (s). Wlnm the 
broker is an agent 1 h‘ get> his nununeration out of his 
commission, and the rise or fall of the market makes no 
difference to him {t ). 

Blank Tuansfku> ano Fougehies. 

The legal effect of >igning a transfer in blank in 
order to enable the brok<‘r or the traiisfercf* to ina‘rt 
the description of the securities to b<‘ transferred 
depends upon whether the s<‘curitier> are transti'rahle 
in writing only or by deed. If they are transferahh? in 
writing the transferee has authority to till up the 


(c) A broker, wbethera member of the Stock Kxebango or an oateide 
br<^r, ie an agent, and what was aaid alaoe aa to the dutiee of a broker 
appliea eqoally to Iwth kinds ; gambling in nnaally dune through outside 
Mokem whoM basinWw is called the keeping of a bucket ebop." 

(r) Thacker t. Hardy ^ tupra. 

0) Bat even in each a cane there may be evidence to abow that 
deovfiy wme intended, and that the bargain waa a genuine and not a 
fftining tnanaactioo (Callum r, Hodges^ $upra ; Wkitlard r. Bavie 
(18$4), 10 T.L.R.425). 

(0 In re HewU (1893), 9 T. L. R. 186 (C. A.], 

2 
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blanks (u) ; if the securities are transferable only by 
deed then transfers executed in blank are not valid as 
deeds, and if they are filled up by the broker or the 
transferee, must be redelivered by the transferor (a?) ; 
but it has been suggested — and there is no decision to 
the contrary — that if the broker fills up the blanks 
with a description of the securities which he has been 
authorised to insert, the client would be estopped from 
asserting that he had only signed in blank and that the 
deed was consequently void (y). 

By the rules of the Stock Exchange (which in this 
case express the rule of law) stockbrokers are personally 
liable if they obtain a transfer of securities by means of 
a forged transfer, and they are bound to replace the 
securities so transferred (r). Similarly, a broker who 
induces the Bank of England, or any other bank where 
stock is inscribed, to transfer stock under a forged 
power of attorney, is liable in an action for breach of 
an implied warranty of authority to indemnify the bank 
against the claim of the stockholder for restitution (a). 


Stamp Duties. 

The regulations governing the duties to be paid on 
various Stock Exchange transactions are to be found in 


(«) In re Tahiti Ctfttm Co,, Een parte Sargent (1874), 17 Eq. 278. 
(«t) nmUwhite T. M'MoHne (1840), 6 M. A W. 200 ; SooUU 
Qinerale de Paris t. Walker (1886), 11 App. Cas. 20; IVanae r. 
Clarke (1884), 26 Ch. D. 257. 


fv) Per Sir G. MCLLISH, L..!,, in Hunter t. Walters (1871), 
L. K. 7 Ch. App. 76, 87, explaininir Swan v. North British AustrMosian 
Co. (1863), 2 H. A C. 175 [Kx. Ch.] (when the broker bid filled up the 
Utnks with the wrong eharee). 

(*) Segnolds v, SmUh (1893), 9 T. L. R. 494 [H. L.). 

(•) Stark^ T. Hank of England, [1903] A. C. 114 ; Sheffield Car* 

f or«4wm t. Barclay, [1906] A. 0. 392 ; Bank o/ Snglaai ▼. C^er, 
l908]2K.B.20^tC.A.]. And eee axle, p. 188. 
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the Stamp Act, 1891 (54 & 55 Viet. c. 39) (referred to 
as the principal Act) as amended l)y the Customs and 
Inland Revenue Act, 1893 (56 Viet. e. 7), by the 
Finance Act, 1899 (62 k 63 Viet. c. 9), and by the 
Finance (1909-10) Act, 1910 (10 Kdw. 7 c. 8). 

Brokers are obliged to issue contract notes, the duty 
on which varies according to the value of the security 
dealt with. This amount varies from 6(/. when the 
value is over £5 and less than £100, to £1 where the 
value exceeds £20,000 (//). An exception is made in 
the case of notes sent by a broker to his principal 
when the principal is himself acting as broker or agent 
for a principal, and is either a member of a stock 
exchange in the United Kingdom, or a person who 
bonft fide carries on the business of a stockbroker in the 
United Kingdom and is registered as such in the list 
of stockbrokers kept by the Commissioners of Inland 
Revenue. 

Besides the duty payable on the contrtict note, ad 
valorem duties of k. Sd. per £50 up to £300 and in. Gd. 
for every £100 or fractional part of £100 alwve £300, 
are chargeable -on the transfers themselves of marketable . 
securities. The expression “ marketable security ” means 
a security of such a description as to be capable of 
being sold in any stock market in the United Kingdom. 
A distinction is made between securities not trans- 
ferable by delivery and those which are. The latter , 
are charged at double the rate at which the former are 
charged, but the duty is only paid once, viz., on the 
occasion of the first transfer. Foreign securities issued 

(>) Before 1910 it wu li., when Uie ^ae of the necaritiee wm Urn 
timpi AlOO, Mid 1«. whe» the taliw wm owre than A 100. 
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in the United Kingdom, or securities the interest upon 
which is payable in the United Kingdom, are liable to 
stamp duty, as are colonial government securities. 
(Canadian government stock, and colonial stock to which 
the Colonial Stock Act, 1877 (40 & 41 Viet. c. 59) 
applies, are charged 2s. dd. for every £100 and any 
tractional part of £100. No distinction is now (since 
1910) made between a voluntary disposition inter vivos 
and a transfer on sale. In the case of a voluntary dis- 
position the duty must be paid on the value of the 
security, in the case of a sale on the amount of the 
consideration for the sale. When the system of passing 
a name is adopted, the duty is charged on the price 
paid by the ultimate purchaser. 

Transfer of stock of the Bank of England is charged 
with a fixed duty of Is. 9d. Transfer of shares in 
the Government or parliamentary stocks or funds are 
exempt from all stamp duties. 



PART IV. 


BANKEUPTCY. 


Thk oarliost bankruptcy statutes date' l)uck to the 
time of Henry VflL, and of Elizaltctli and Janies 1. 
Before 18(51 the advanta»((‘s of liankruptey belonged 
only to those who came under the category of tnnhu's, 
but in an Act of that year non-traders were included 
ainon^irst those who could be made bankrupt. On 
January 1st, 1884, the present J{anl i'uf>tnf Act, 18811 (a) 
(since amended and supplemented l>y the Bankruptey 
Act, 1890 (h) ), came into force. 

Who may he mcule Ihnkruyt. — ( 1) An infant may 
probably be made a bankrupt if the debt on which tlio 
bankruptcy in founded was incurred for necessari(*H, or 
is a judgment debt founded on a tort, but the jK)int is 
not free from doubt (e). (2) Married women can be 

made bankrupt if they are trading apart from their 
husbands, but not otherwi.se, even if they are possessed 
of separate projierty (J), and where a spinster married 

(a) 46 k 47 Viet. e. 52. 

(J) 68 * 54 Viet, c. 71, In this chapter the reference* are to the 
Act of 1883 where not otberwiee atated. The mle* referred to are 
the Buikmptcj Rulea, 1886 and 1890. 

(<;) See William* on BaukmpCcy, p. 3. 

(d) Married Women’s Property Act, 1882 (45 k 46 Viet. c. 76) ; 
JB(b parte CotUton (1888), 20 Q. B. U. 249 ; but a bankruptcy nodee 
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during an adjournment of a bankruptcy petition which 
had been presented against her,- it was held that she 
was not liable to further bankruptcy proceedings (tf). 
A married woman is consi<lered to be carrying on the 
business so long as any debts incurred in it by her 
remain unpaid. It is not necessary to prove the exist- 
ence of separate property at the date when the receiving 
order is aj)plied for (/). And the fact that the husband 
takes some part in the management of his wife’s .busi- 
ness does not prevent it from being treated as separately 
carried on by the wife (^). (3) Aliens are included in 
the Act, if either (i) they are domiciled in England, or 
(ii) have ordinarily resided in, or have had a dwelling- 
house or place of business in England, w.ithm a year 
before the presentation of the petition (h). (4) Lunatics 
cannot commit an act of bankruptcy involving intenty 
fraudulent preference ; they can be adjudged bank- 
rupt with the consent of the Court in Lunacy, but it 
is doubtful whether this can be done without such 
consent (t). (5) Convicts may be adjudicated (k), 

(6) A partnership may be made bankrupt ; but a 
limited partnership must be wound up under the Com- 
panies (Consolidation) Act, 11)03 {1). (7) A deceased 


cannot be ntilined agaiufit them (He Lynet, [1898] 2 Q. B. 113 ; In re 
Jh'ancity Hand/ord Jf' C,k\ [1899] 1 Q. B. 566. 

(0 In re A [1898] 2 Q. B. 576. 

(/) Me SimoHy [1909] 1 K. B. 201. 

(jg) In re Woreley^ [1901] IQ. B. 309 ; Me ^mo.n, ttupra. 

(A) Bankruptcy Act, 1883 (46 417 Viet. c. 52), •. 6 (d). A« to the 
llmitR of thU principle, we In re A. A 4’ C»'., [1900] 1 Q. B. 641 ; 
[19(M] A. C. 102. 

(0 Williams on Bankruptcy, p. 6, and per LiMOLEV, L.J., in Me 
fbrnAamy [1896] 2 Cb. 799. 

(A) A« patie Gremm (1882), 19 Ch. D. 1. 

(0 8«* nntty p. 106. 
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person cannot be made bankrupt on proceedinjjfs in- 
stituted after his death. His estate may, however, be 
administered in bankruptcy (m) ; but where a debtor 
dies after presentation of the petition the proceedings 
will, unless the court otherwise orders, Ih‘ continued as 
if he were alive (n). (8) A registered conipany cannot 
be made bankrupt, but it may be wound up under the 
Companies Act (o). 

Ta proceed against a person in bankruptcy, it is 
necessary that a bankruptcy petition should be pre- 
sented either by the debtor or by a cretlitor, and, in 
accordance with this petition, that a receiving order 
should be made. This cannot l)e done unless an act of 
bankruptcy, has been committed by the (iobtor. There 
is one exception to this statement : if a judgment 
summons is taken out against a debtor, the court 
may, instead of exercising the jurisdiction to commit, 
with the creditor’s assent, make a receiving order 
against the debtor ; in such case, however, tlie debtor 
is deemed to have committed an act of bankruptcy 
at the time the order is made (p). The court, how- 
ev(‘r, cannot ^inake a receiving order unless there is 
evidence of means which would have justified the 
making of a committal order {q). 

The following are act.s of bankruptcy — 

Acti of Bankruptcy (r). — (aj ” If in England or 
elsewhere he makes a conveyance or assignment of his 

(») 8m pott, p. 670. (f») Section m ; ante, pp. 2l8-*»7. 

(n) SecUon 108. (/>) SMtion 103 (6). 

ii) JU A Debtor, [190.6] 1 K. B. 574. 

it) Bankroptcy Act, 1888 (48 k 47 Viet. c. 52), i. 4, u amended by 
tha ^nkrnptey Act, 1890 (6.H k 64 Vlct. c. 71), a. I ; tbe parts added 
lly the Bankruptcy Act, 1890, are thoae italicised in tbe text below. 
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property to a trustee or trustees for the benefit of his 
creditors jrenerally.” 

An assignment to one or more particular creditors 
is not an act of bankruptcry under this head, nor is an 
assignment of his property by a debtor for the benefit 
of his trade creditors only : the act of bankruj)tcy hert^ 
meant is a conveyance of all a debtor’s property to a 
trustee, who is to represent all the creditors (.•?). 

A creditor who has acquiesced in a deed of assign- 
ment or has recognised the title of the trustee there- 
under, e.//., by trading with him as such, cannot rely on 
the assignment as an act of bankriipt(!y, although 
he may not have as'^ented to the deed so as to be bound 
thereby (/). But such a creditor may ]>reseut a petition 
founded on an independent act of bankruj>tcy (u), 

(b) “If in England or elsewhere he makes a fraudu- 
lent conveyance, gift, delivery, or transfer of his 
property, or of any part thereof” f.r). 

(c) “If in England or elsewhen* he makes any con- 
veyance or transfer of his property or any part thereof, 
or creates any charge thereon which would under this 
or any other Act be void as a fraudulent, preference if 
he were adjudged bankrupt” (//). 

It should be noted that in both these sub-sections the 
fraudulent conveyance is the cause of its being made an 
act of bankruptey ; a bond fide conveyance or gift may 
be set aside, but it will not ground a petition. 

CO /m [1900] 2 Q. B. 329. 

1 ^ [ 1 » 06 ] 

(i) ’/» re Mill*, [1906] 1 K. B. 889. 

C«) The asfligameot of bin biuineflf* by an insolvent trader to a one- 
man company may be fraudnlent and void as an act of bankruptcy. 
See 1% re Carl Nitih, [1899] 1 Q. B. 612. 

(y) See p. 643. 
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(d) “ If with intent to defoat or delay his creditors 
he does any of the followin^r thin;4s, nain(‘l\% d(‘parts 
out of England, or being out of England renmins out 
of England, or departs from hi'i dwelling-house, or 
otherwise absents himself, or begins to keej) house." 

In this case there is no aetof bankruptey unless there 
be an intention to defejit or d(*lay creditors ; a mere 
staying at home, or going abroad, though in fact 
follo^ved by delay in payment, will not be an act of 
bankruptcy (c) ; but, of conr'.e, all the circuitistunces 
will be looked to, and the court will lind the inlention, 
when existent, from the facts. Leaving a place of 
business without paying creditors or notifying the 
change ‘of address is an act of bankruptcy within this 
sub-section (a). 

(e) “ Jf execution aijainut him has been levied hy 
seizure of his yoods under jirocess in an avlion in any 
court y or in any civil jtroceediiuj in the Hiyh ('ourt^ and 
the goods have been cither sold, or held by the sherijf for 
Ucenty^one days. Provided (haty where an interjdeader 
summons has Iwen taken out in regard to the goods seized, 
the time elapsing between the date at whv'h such summons 
is taken out and the date at which the sheriff is ordered to 
withdraw, or any interjdeotler issue ordered thereon is 
finally disposed of, shall not be taken into account in 
calculating such period of tweni tpoae days ’ (b). 

(f) “If he files in the court a diKjlaration of his 
inability to pay his debts or presents a bankruptcy 
petition against himself.*’ 

(i) Ejc parte Brandon (18S4), 25 Ch. ]). 500. 

(a) In re WorsUy, [1901] 1 Q. B. 309. 

(5) Bankruptcy Act, 1890 (53 & 54 Vict. c. 71), n. I. 
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(g) “If a creditor has obtained a final judgment (c) 
[any person who is for the time heing entitled to enforce 
a final judgment being deemed such a creditor ((/)] 
against him for any amount, and execution thereon not 
having been stayed (e), has served on him in England, 
or, by leave of the court, elsewhere, a bankruptcy 
notice under this Act, requiring him to pay the judg- 
ment debt in accordance with the terms of the judgment, 
or to secure or compound for it to the satisfactidti of 
the creditor or the court, and he does not, within sev^n 
days after service of the notice, in case the service 
is effected in England, and in case the service is effected 
elsewhere, then within the time limited in that behalf 
by the order giving leave to effect the sei'vice, either 
comply with the requirements of the notice ( /’), or 
satisfy the court that he has a counter-claim set off or 
cross-demand which equals or exceeds the amount of 
the judgment debt, and which he could not set up in 
the action in which the judgment was obtained.” 

It should be noted that the judgment debt may be of 
any amount, and that there are but three ways of 
avoiding committing the act of bankruptcy, viz.; 

(<t) a garnishee order absolute is not a " final judgment ” within the 
meaning of this section (A> parte Ckinnery (1864), 12 Q. B.'D. 342). 

final judgment means a judgment in an action b)r which the 
((question whether there was a pre-existing right of the plaintiff a^inst 
the defendant is finally determined in favour either of the plaintiff or 
of the defendant *' (Lord Ksher, in Re RiddeU (1888), 20 Q. B. D., at 
p. 616), 

(d) Bankruptcy Act, 1890 (63 A 64 Viet, c. 71), s. 1.- 

(e) This would include a case where leave to issue execution was 
necessary and had not been obtained. Nee Ese parte Ide (1886X 
17 Q. B. D. 756, and R. S. C., O. XLII., r. 10. 

(/) If the debtor gives a prrnnissory note, which is taken, tbou^ 
conditionally, the ci:^itor cannot get a receiving order on the nolm 
iEm panU iretMetu (1884), 12 Q. B. D. 606). 
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(i) paying ; (ii) giving satisfactory security ; ‘(iii) 
showing a cross-claim equal to or exceeding the 
judgment debt, which could not have been set up in the 
action in which judgment was obtained. 

(h) “ If the debtor gives notice (//) to any of his 
creditors that he has suspended, or that he is about to 
suspend, payment of his debt<.'’ 

Pkocedurk. 

The Petition. — This may be pres(*nted either by the 
debtor or by a creditor, or several creditors may join in 
doing so. The following are the conditions on which a 
creditor may petition (/<) : (i) the debt due to him or. if 
more than one join in the petition, the aggregate* amount 
of the debts, must amount to ; (jij it. must bo 
liquidated and due immediately or at a cerbiin future 
time ; (iii ) the act of bankruptcy on which it is grounded 
must have occurred within three months before the 
presentation of the }K*tition ; (iv) it must be shown 
that the position of the debtor is such as to render him 
liable to the English bankruptcy law {{) ; (vj if the 
creditor is secured, he must in his petition, either sUite 
that he is prepared to surrender his security, or give an 
estijpiate of its value, and in tin* latter case there must 
be a balance of at least .£50 owing to him after deduct- 
ing from his debt the estimated value of it (h). If the 

(f) Tbu notice need not l>e in writing ; it fiuffices if the liiapage 
aMM be eoch m to Iwul any rettoonable perHun to fiappofw that the debtor 
intended to fmepend payment ▼. Morlty, [1S!*1] A. C. 316). itoe 

also In re Scott, [1896] 1 B. 619 ; /a rc MUler, [ 1901] I Q. B. fil ; 
nd c/. CUmgh Y.’Samnd, [1896] A. C. 442. 

J l Section 6. 

Ante, pp. 619-521. 

I Section 6 (2). The iron tee cannot redeem at the valae so K seese d 
fW<a,[1899]2(i. B.649). 
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petition is that of the debtor, ho must allege in it his 
inability to pay his debts (/). Whoever presents the 
petition must pay the stamp duty and give a deposit (m); 
and is liable in the first instjiiice for the costs of all 
proceedings under the Act down to and including the 
making of tlie receiving order (u). 

The place of presentation is (i) the High (Jourt of 
Justice, where the debtor has carried on business or has 
resid(‘d in the London bankruptcy district during the 
greater part of the six months before the presentation 
of the petition, or for a longer period thereof than in 
the district of any county court, or when he is resident 
abroad, or when his residence cannot 1)(‘ ascertained ; 
(ii) in any other case in the county court within whose 
district the debtor has resided or carried on business 
during the greater part of the said six months (o). 
Preftu’ence is to he given to his “ business ” over his 
“ residential ” district (/>), 

Proceedhufs on the Petition (ry).— If it is presented by 
the debtor, the court will at once make a receiving 
order ; if by a creditor, an affidavit must be filed 
verifying the fjicts stated in the petition.' The petition 
will be heard after an interval of eight days at least 
from the datt' of service, and the creditor inusi be 
prepared to prove the continued existence of his debt, 
the service of the petition and the act of bankruptcy (r). 

( l ) Section 8. 

(m) Tbe total amonnt i« about £10 ; r. 147. 

(a) Rule 183 by r. 125 he hu a certain priority , in respect of his 
deposit and costs, 

(tf) Sections 95, 96. As to transfers, see s. 97. 

0») Role 145. 

(?) Section 7. (r) Section 7 (9), 
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It* there are several debtors, the petition may he «lis- 
missed as against one or more alone (.«). If tlii*re are 
several petitions against one (h‘htor, or against joint 
debtors, these may be consolidated (/). If a creditor 
who has the conduct of tla* proceedings i-^ dilatory, a 
new petitioner may be >ubstituted ( a). WIkmi a petition 
has been presented either by the debtor or a creditor, 
it may not be witlidniwn witliout th(‘ leav(‘ of the 
court 

77te llereiriiiij Order,- This may be made at any 
time after the presmitation of the petition, but, in 
the case of a creditor’s petition, not until after the 
hearing. 

The etfeot of tliis order i^ to constitute the ofhcial 
receiver -an officer ap|H)inteil by the Hoard of 
Trade (//) — receiver of the property of the debtor, and 
to take away from the cn*ditors all remedi<“s against the 
proper! V or person of the debtor, exc(*pt from ( i) secunnl 
creditors (c) ; (iij creditors whose debts are not provable 
in bankrui)tcy (a) ; and ( iii ) to a certain extent, the land- 
lord (b). Any proceedings ( e.y., action, execution ) may 
be stayed by the court when a ju*tition has been 
prestmted, though a receiving order has not yet been 
made (c). 

If the nature of the cas<* reejuires it, the official 
receiver may be appointed interim receiver ladbre the 
making of a receiving order (d), 

0) Section in.* 

(0 Section 106. (y) PoMt, p. 048. 

(«) Section 107, {z) .section » (.2). 

(ap) Sections 7 (7) and 8 (2). (a) Pont, p. 564, and s. 9 (1). 

(4) Pod, p. 562 ; n, 42, ami Bankruptcy Act, 1890 (68 k 64 Viet, 
c. 71), s. 28. 

(c) Section 10 (2). (d) Section 10 (1). 
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The court has a general discretion under s. 104, 
of the Act of to rescind its orders, and can there- 
fore rescind a receiving order. In exercising this dis- 
cretion the court is not confined to the grounds on 
which an order of adjudication can be annulled (<?). If 
the receiving order is obtained by tbe presentation of a 
petition under circumstances which amount to an abuse 
of the process of the court, it will, of course, be 
rescinded (/). 

Creditors^ Meetmgs.—lhe first meeting is generally 
tbe most imjK)rtant, and is often the last. On this 
occasion the chief Imsiness consists of the determination 
whether a proposal for a composition or scheme of 
arrangement shall be entert^iim^l, or whether it is 
desirable to have the debtor adjudicated bankrupt, and if 
bankru[)tcy is resolved ii[)on or has ensued the appoint- 
ment of a trustee and a committee of inspection. This 
meeting may be adjourned or any particular question 
may be left to a subsequent meeting. 

The procedure to be observed at these meetings will 
be found in the Bankruptcy Act, 1883, Sched. I., and 
in the rules of 1886 and 1890. The following points 
are important : 

Notice must lie sent to every creditor as soon as 
possible. The first meeting must be held not later than 
fourteen days after the date of the receiving order, 
unless the court thinks fit to order otherwise. The 

([«) in re lzo4t [18981 1 Q. B. 241. For the groondA on which an 
adjndication can be annalled, we p. 531. 

(/) In re Bette^ [1901 ] 2 K. B. 89. In this caw the debtor repeatedly 
prewnted petitions against himwlf for tbe purpose of avoiding the effect 
of orders for hie committal. Bnt in a prop^ case the debtor may relieve 
himself from sneh preerare by seeking the protection of the bankruptcy 
court (/a re Haneoeh, [1894] 1 K. B. 585). 
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official receiver or his nominee slinll j)reside at ,tho 
first meeting ; on subsequent oeea>iions those present 
may choose their own chairman. Three onnlitors (if 
there be as many) will form a (pioruni, though if 
there be no quorum the meeting may elect a chair- 
man, admit proofs, and adjourn. All may vote whose 
proofs are admitted for liquidated d<‘l>ts which are 
not contingent. The chairman may reject a proof for 
the purpose of voting, but his decision is suhj(‘ct to 
revision by the court. Proxio ( // ) are allowed, and thei-e 
are of two kinds: (1) (jeneral^ which empower the 
holder to act in all matters till the proxy is revoked ; 
these can be given only to a manager, clerk, or other 
person in the regular employ of the creditor, and such 
employment mu>t be state<l on the face of th(‘ proxy ; 
(2) special^ which are authorities to act at a sjx'ciHed 
meeting or its adjournment, and to vote (i) for or 
against a specific j)roposal for a composition or scheme 
of arrangement ; (ii) for or against the a]*pointment ot 
a specified person as trustee at a >pecified rate ot 
remuneration, or as a member of the committee of 
inspection, or*for or against tin? continuance in office ot 
any specified person as trustee or as a member ot tho 
committee of inspection, or (iii) on all ijucstions or any 
matter other than those above referrcfl to arising at any 
•pecified meeting or adjournment thereof. In both 
cases, the form of proxy must be filled in by the 
creditor himself, by his manager or clerk, or by a com- 
missioner to administer oaths in the Supreme Court, or 
by some authorised agent if the creditor is abroad, and 

(tf) 8e« M to thwe, BAnkroptcj Act, ISflO (*'3 & 54 Viet. c. 71), n. 22, 
aM B»iikraptC 7 Bulrt, 1986 and 1890. 24:* H hq.; alw Bankruptcy 
Act, 1883 (46 k 47 Viet. c. 52), Bched. 1. 

2m 


M.L. 
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be deposited with the trustee, or with the official 
receiver, not later than four o’clock on the day before 
the meeting is to be held. 

A secured creditor may vote after deducting from his 
proof the value of his security ; but the trustee may 
within twenty-eight days of the vote buy him out at the 
estimated value plus twenty per cent. (A). 

Puhlie Emminatioii (i). — The debtor must submit a 
statement of affairs (A), and as soon as possible after- 
wards he must undergo an examination in open 
court (/) touching his property, and Iiis conduct with 
regard to it. It is the duty of the official receiver to 
get the appointment for examination, to give notice to 
the creditors and to the debtor, and to publish it in the 
Gazette and in a local paper (m). 

The debtor is put upon his oath, and may be 
examined by the court, the official receiver, the trustee, 
or by any creditor who has tendered a proof or his 
representative authorised in writing. Notes are taken, 
and these must be signed by the debtor after being read 
over to or by him. The court may adjourn the exami- 
nation if it sees fit, and, if the debtor is tontumacious, 
may do so sine die ; this makes it necessary for the 
debtor, when ho desires to have his examination 

(h) Schedule I., rr. 10, 12. This muHt be distinguished from the 
procedure adopted when the crwlitor values his security for the purpose 
of proving for a dividend on the balance. See pott^ p. 663. 

(i) Bankruptcy Act, 188.3 (46 & 47 Viet, c. 62), s, 17 ; Bankruptcy 
Act, 1890 (63 Si 64 Viet c. 71), e. 2. 

(*) See pofty p. 640. 

(0 When the debtor cannot, from incapacity, attbnd the court, an 
order may be made dispensing with the examination, or directing that 
it be held at such place and in such manner as the conrt thinks 
expedient (Bankruptcy Act, 1890 (53 & 54 Viet c. 71), s. 2). 

(m) Rulee 184, 186. 
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continued, to get a fresh appointment and to bear 
personally the expense of advertising. Further, a 
warrant may be issued for his arrest (n). The exami- 
nation must not be eonclinle<l till after the first meeting 
of creditors has been held, but at any subsc^jnent time 
the court may declare itself satisfied. 

Adjudlmtion (o).— Until the <lebtor has Ihmmi ad- 
judged, he is, technically speaking, not ye^ a bankrupt. 
He may, at his own request, be adjudicated at tlie time 
of the receiving order ( p). As a rule he is not made 
bankrupt till the creditors hav<‘ met. The 1‘ollowing 
are grounds for adjudication: (i) an ordinary (y) 
resolution of the creditors in favour of adjudication ; 

(ii) that no re^^olution of any kind has be(‘n ])assed ; 

(iii) that the creditors have not met; (iv) that a 
scheme has not been aceeph‘d within fourteen days 
after the public examination ; (v) that tin* d(d)tor has 
failed without reasonalde cause to give a proper account 
of his affairs (r). In short, a debtor is always adjudi- 
•cated, unle.^s the creditor> adopt a schenn* or accept a 
composition which is satisfactory to the court, and 
which is actii.-dly carriol into effect. 

An adjudication may b<* annulled (1) if the court 
thinks that the debtor should not have been made 
bankrupt (j) ; or (2) if the ilehts are paid in lull or 
secured to the satisfaction of the court (f) ; or (3j if a 
scheme is accepted after adjudication (wj. Kven where 

(») Rule 185. * 

(e) Section 20, CiP) Hale 190. 

(f) An ordinary resolntion U one carried by a majority in talue of 
the creditor! present and voting in peraon or by proxy (a. ICH). 

(r) Section 16 (3). See p. 5i0. 

(«) Section 35. 

(t) Sections 35, 36. 


2x2 


(*) Section 28 (2). 
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the debts have been paid in full, the court has dis- 
cretion to refuse an order of annulment. Thus, where 
the bankrupt had been guilty of a falsification of his 
statement of affairs, and of a substantial concealment of 
assets, the court refused to annul phe adjudication (.r). 
An unconditional release given to the bankrupt is not 
equivalent to payment in full(^). As to the effect 
of annulment, .see Bankruptcy Act, 1883, ss. 23 (2) 
and 35 (2). 

The effect of ad judication is to make the debtor a bank- 
rupt, and as such subject to certain dis(jualifications, and 
to vest his property in the trustee for the time being. 

Dhchaiuje (,:). — ^The discharge is the order of the 
court granting the bankrupt a release (a), and removing 
from him the status of bankruptcy. 

A bankruj)t may apply at any time for an order of 
discharge, and the court will appoint .some day subse- 
quent to the day of public examination on which to 
hear the application. This is heard in open court after 
fourteen days’ notice to the creditors ; and the trustee, 
the creditors, and the official receiver may all oppose. 
The official receiver's report on the debtor's conduct 
and affairs, which is taken as primA facie evidence, is 
read, and the debtor must give notice if he intends to 
dispute any statement contained in it (oa). If the 
court thinks fit, it grants a discharge. 

The discharge is either (i) unconditional, (ii) con- 
ditional, (iii) suspensive, or (iv) conditional and suspen-- 

(4?) In re Taylor, [1901] 1 Q. B. 744. 

(y) In re Keet, [1906] 2 K. B. 666. 

(z) Bankruptcy Act, 1890 (63 & 54 Viet. c. 71), a. 8. 

(a) See poet, p. 535. (aa) Rule 338 a. 
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iive. An nnconditional dischar;(o frees the bankrupt 
at once as from the date of the onler. A conditional 
order has the sjime effect, but subject to conditions 
binding his after-acquired property ; he may be 
required to set aside for his cre<litors’ benefit so much 
money each month ; or he may be rc(juired to consent 
to judgment being entered against him for a given 
amount (7>) . A suspensive discharg*' stays th(‘ operation 
of th^ order till the ex[iiration of a certain time ; e.//., 
two years. 

The court has a discretion subject to appeal ; save 
that the discharge must be citluT refus(‘d, or suspended 
for at least two years, or suspended until the bankrupt 
has paid a dividend of 10.v. in the £, or granted, subject 
to the condition of judgment being <*ntercd up against 
the debtor for any j)art of the unpaid [»rovable debts, in 
the following cases, viz. : 

(a) When the bankrupt’s assets are not of a value 

equal to J0«. in the .£ on his unsecured 
liabilities, unless tluN has arisen from circum- 
stiinces for which he cjinnot justly be held 
responsible. 

(b) When the bankrupt has omitted to kwp such 

books of account us are usual and pro[)er m 
the business carried on i>y liim (<’), and as 
sufficiently disclose his business transactions 
and financial position within the three years 
immediately preceding his bankruptcy (d ) ; 

(h) KxecatioD will not be allowed to iwiae without the leave of tba 
«<mrt (Baokraptcy Act, 1890 (58 k 54 Viet. c. 71), «. 8 (11) ). 

Ce) This b rtrictlr coiwtraed and will not apply to upeculation# 
^tdde the burineai (In re AfuttoH (1887), 18 Q. H. D- 815). 

(d) A?«d this without the need of skilled mvesiigation (JRe Rtx4 
^ Bowen (1886), 17 Q. B. D. 2*4). 
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(c) When he has continued to trade after knowing 

himself to be insolvent ; 

(d) If he has contracted any debt provable in bank- 

ruptcy without having at the time of con- 
tracting it any reasonable or probable ground 
of expectation (proof whereof shall lie on him ) 
of being able to pay it ; 

(e) If he fails to account satisfactorily for any loss 

of assets or deficiency of assets to meet his 
liabilities ; 

(f) If he has brought on or contributed to his bank- 

ruptcy by rash and hazardous speculations^ 
or unjustifiable extravagance in living, or by 
gambling, or by culpable neglect of business 
affairs ; 

(g) If he has put any of his creditors to unnecessary 

expense by a frivolous or vexatious defence 
to any action properly brought against him ; 
(li) If he has within three months preceding the date 
• of the receiving order incurred unjustifiable 
expense by bringing a frivolous or vexatious 
action ; 

(i) If he has within three months before the date of 

the receiving order, when unable to pay his 
debts as they become due, given an undue 
preference (e) to any of his creditors ; 

(j) If within three months preceding the receiving 

order, he incurred liabilities with the view of 
making his assets equal to 10^. in the £ on 
his unsecured liabilities ; 


(«) Not necewarily a “ fraudulent ” preference (/« re Bryant, [1896] 
1 Q. B. 420). 
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(k) If on any previous occasion he has been adjudged 

bankrupt, or has innd(* a composition or 
arrangement with his creditors ; 

(l) If he has been guilty of any fraud or fraudulent 

breach of trust. 

If he has committed anv misdemeanor und(*r the 
Bankruptcy Act, 1883 (/), or under the Debtors 
Act, 1869 (</), or any other misdenu'anor or felony 
connected with bis bankruptcy, the discharge must be 
refused, unless for special rea>ons tin* court otherwise 
determines. 

The effect of discharge (h) is to r(*lease tin* bankrupt 
(but not his partner, or his surety) from <*very provable 
debt (i), except in the following cases : (i) a debt due 
on a recognizance (/•) ; (ii) one occurred lor an offence 
against the revenue (/■) ; (iii) a del>t incurred through 
fraud, or a fraudulent breach of trust. It will not 
protect him from criminal procec'dings. 


The Debtor’s PuorEUTY. 

The debtor’s property, in the broadest sense of the 
word, includes everything to which he has a title in 
possession or remainder, present or contingent, lor 
bankruptcy purjjoses, it may be clas‘'ified as property 
divisible, and property not divisible, amongst Ins 
creditors. 


(/) See 9 . 31 of the Act. 

(g) 32 A 8,1 Viet. c. 62. 

(A) Bankraptcy Act, 1883 f46 k 47 Viet, c .52), p. :W. There are 
certain liabilitus other than thow above stated from which the banl^ 
mpt i« not relcaaed by discharge ; for these, see Bankruptcy Act, 185K) 
(63 & 64 Viet. c. 71), ». 10. 


(0 See post, p. 663. 

(A) Unlew the Treanory giren ito con*ent in writing. 
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Property Divisible (/). — (i) All property belonging 
to the bankrupt at the commencement of the bank- 
ruptcy (m). (ii) All property acquired by or devolving 
on him before discharge. 

The bankrupt is entitled to deal with after-acquired 
personal property (including leaseholds) (n) as owner 
unless and until the trustee intervenes to claim it, and 
if in the meantime the bankrupt disposes or contracts to 
dispose of it for value to a bonti fide purchaser, the trus- 
tee cannot afterwards claim it (o). Knowledge of the 
bankruptcy on the part of the purchaser is immaterial, 
and ho need not go to the trustee to make inquiries before 
buying (o). The trustee has no right to such part of 
the bankrupt’s personal earnings as is necessary for the 
support of himself and his family (p). But an undis- 
charged bankrupt can give no title to real estate whether 
equitable or legal (y). The distinction thus drawn 
between real and personal estate appears to rest upon a 
very unsatisfactory footing (r), and undoubtedly leads 
to much hardship and injustice in cases where a bank- 

(0* Section 44. 

(wO Le.,at the date when he committed the earliest ici of bankruptcy 
on which the {letition could have been founded (n. 48). 

(«) In re Clayton and Ba relay' » (hfUract, [1895] 2 Ch. 212. 

(u) Herbert v. Sayer (1844), 6 Q, B. 965 ; Colien v. Mitchell (1890), 
26 Q. B. D. 262 ; Hunt v. Frijty, [ 1898] 1 Ch. 690. The value given 
need not augment the bankrupt’s estate ; a settlement on marriage of 
after-acquired property will be good Bekrend'e Trvet, [1911] 

1 Ch. 687), 

(y>) In re RoberU, [1900] 1 Q. B. 122. 

(tf) Re JVeuj Zoiuf Aeeociatum and Gray^ [1^92] 2 Ch. 138 ; 
Ojfeial Reeeirer v. (}/oke, [1896] 2 Ch. 661. After-acquired real 
estate which undiscbaiged bankrupts purchase as partwre for partner- 
ship purposes roost be treated as nersonal estate, and a good title can be 
given by conveyance to a purenaser before the intervention of the 
tmstee (Re Rent Otnnty^ etc. Gas. tb., limited^ [1909] 2 Ch. 196), 

(r) Per Neviixs, J., in Official Reetixer v. Cooke^ [18961 2 Cb., 

{1.670. 
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rupt (possibly under an assinned name) has actjuired 
4 ind sold realjestate to a purcha>er in j'ood faith. 

(iii) The right to exercise all powers in respect of 
property which the bankrupt might have exercised for 
his own l)enefit, except the right of nominating to an 
ecclesiastical benefice. This would seem to include tho 
right to bring actions both in contract and in tort. 
The following limits are suggested (.<) : a right of 
acticui arising on a tort resulting immediately in injitry 
to the person or feelings of tin* bankrupt, will not j>as8 
to the trustee ; nor will a right of action for br(‘ach of 
contract similarly resulting to cure, to marry). 
If the estate is dhrctltf affe<’te<l together with the 
person, j»erhaps the cause of a<*tion will be split, and 
so much of it as relates to the estate will pass to the 
trustee (t). If a bankrupt has been wrongfully dismissed 
from his employment after adjudication, the right to sue 
for damages remains in him and does not vest in his 
trustee (m). It must also be borne in mind that the 
trustee is, under the bankruptcy luw'‘, only statutory 
assignee of the bankrupt’s choses in action (»»), and 
therefore takes them .subject to all equities (existing at 
the date of the commencmneiit of the bankrujdcy. Ho 
x^annot, for instance, obtain priority over a good equit- 
able mortgagee thereof for value merely by giving 
notice before the mortgagee* (.r). 

(iv) All goods l>eing, at the commencement (y) of 
the bankruptcy, in the possession, order, or dis{)08ition 

(t) Willmms (9th ed.), pp. 225, 22C. 

(0 Jtflte V, Buekttt, [1901 ] 2 K. B. 149. 

(») BaiUy v. Tktit$ton,[mS] 1 K. B. 137. 

(UK) See ante, p. 63, n<rte (/). 

(«) In re WallU, Eg yarte Jenkt, [1902] 1 K. B, 719. 

(y) See note (w), 
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of the bankrupt, in his trade or business^ by the 
consent and permission of the true owner, under such 
circumstances that he is the reputed owner thereof. 
Choses in action, other than debts due or growing due 
to the bankrupt in the course of his trade or business, 
are not “goods” within this section (z). The reputa- 
tion of ownership may be excluded by a well-known 
custom. e.[/.y hotel furniture is not in the reputed owner- 
ship of the bankrupt, since it is well known that ,such 
furniture is frequently hired (a). Where goods are 
taken by the trustee under this clause, the true owner 
is entitled to prove for their value {b). The section i» 
usually referred to as tlu? “ reputed ownership ” clause. 

Frojyertij not divisible (a). — (i) Tools of a bankrupt's 
trade, and the necessary wearing apparel and bedding 
of himself, his wife and children, to a value, all 
included, of not more than £20. (ii) Property held 
on trust for others, if it can be distinguished from the 
bulk of the bankrupt’s own proi)erty, «.e., if it is^ 
ear-marked (r). (iii) The right of {)resentation to an 
ecclesiastical benetice. In addition to the above, which 
are specially mentioned in the Act, we inay add (iv). 
Property which is subject to be divested by the bank- 
ruptcy, an estate given to X. until he becomes a 
bankrupt, and then to Y. ; but such a defeasance is 
very strictly construed, (v) The benefit of contracts 
requiring the personal skill of the bankrupt (e.g., to 
sing) ; in this case, if the bankrupt elects to perform 

(i) Section 44 (2) (iii) ; In re Parker (1886), 14 Q. B. D. 636. 

(a) Section 44 (1), (2). 

(b) In re Button, [1907] 2 K. B. 180. 

(e) In re Hallett 4' Co., [1894] 2 Q. B. 237, 
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the contract, the trustee may enforce it as against the 
other contracting party. 

The following cases slioulil he ohserved : 

The benefit of a clergyman’s stipend does not go 
to the trustee, but it may be secjuestrated (</). In this 
event, an amount to Ije fixed by the bishop must be 
allowed to the clergyman ; and the curate’s stipend for 
services rendered during four montlis before the date 
of the receiving order, to an extent not exceeding £ 50 , 
is payable in priority in full. 

So much of the salary of an officer fe) or civil servant 
of the state is obtainable by the trustee in bankruptcy, 
as the court may direct, but the written consent of the 
chief office/ of the department must be obtained l>efore 
the order can come into three. 

Where a bankrupt is in receipt of a salary or income, 
f.e., of some income jiayabb' at a fixed time, or is 
entitled to half pay or p(‘nsion, the court may make 
an order that such salary or part of it be paid to the 
trustee (/'). 

Discorerif of the Debtor's Property (p), — Aft<*r a 
receiving order has been made, tin* court may, on the 
application of the official receiver or the trustee, order 
any of the following to come before it anti be examined 
on oath concerning the debtor, his dealings, or pro- 
perty : the debtor, his wife, anybody suspwted of 
having in his possession proj>erty of the debtor, or of 
being indebted to him ; any))ody susjK'cted of l^eing 

(d) Section 52. {» ) Section 53. 

(/) A# to the meaning of iiatary or income. «*e IL’ Shine^ [1892] 

1 q. B. 622 ; He Uraydoii, [ISJW] I q. B. 417. 

(fi) Section 27. 
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acquainted with the debtor’s affairs. These persons 
may be required to produce any relevant documents in 
their custody or power. If any person on examination 
admits that he is indebted to the debtor or in possession 
of property belonging to him, an immediate order may 
be made for payment of the debt or delivery up of the 
property. 

Ownership of the Property , — From the date of the 
adjudication and until the appointment of a trulstee, 
and during any vacancy in the trusteeshij), the official 
receiver is trustee for the [mi-poses ot the Act. The 
trustee when appointed takes the ))roperty, and when 
there are resignations and new appointments it passes 
from trustee to trustee. No conveyance is 'necessary ; 
the certificate of appointment (A) is sufficient evidence 
of ownership. 

Debtor's Duties. 

(1) He must prepare a statement of affairs (i) which 
will give full particulars as to his assets, debts, 
creditors, securities held by them, etc. This must be 
verified by affidavit, and must be made within three or 
seven days after the receiving order, according to 
whether the petition was presented }>y himself or by 
bis creditors (I). If necessary, the official receiver wil 
allow him skilled assistance in the preparation of this 
statement. (2) He may be required by the court to 
file a profit and loss and a cash account showing his 
disbursements and receipts for any period ; the official 
receiver may order him to do the same fOr the period 

(4) 8«e p. 660. (i) Section 16. 

(4) This time may be extended by the official receiTer (r. 318). 
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of two years immediately precedinjj the date of tlio 
receiving order or less (/). (3) He must bo present 
at meetings or at special appointments, and must submit 
to any examination, and must give full information, 
(4) He must give an invenlory of bis property, and, if 
adjudged bankrupt, aid to tin* uttermost in its discovery, 
realisation, and distribution ( m ). This he must do even 
alter discharge, and, if the discharge is subject to a 
judgment or to any other condition as to Ins future 
earnings or after-acquin'd property, be must file 
annually a statement of bi> income, and give full 
information with relation to it (a). 

Third Parties, and the Dertor’h PRoi‘KRTy. 

Sometimes it happens that there is a comj)etition 
between the interests of a third party — /.c., a person 
other than the debtor or the trustee — and the estate. 
The cases btdow mentioned are important. 

(a) En'ecution Creditors (o ). — When ex(‘Cution has 
issued against the land, goods, or debts of the bankrupt, 
the creditor retains the fruits of his diligence only if 
execution is complete by the seizure and sale of the 
goods, or seizure or appointment of a receiver over 
the land, or the receipt of the debt, and this before the 
date of the receiving order and before the creditor 
has notice of any act of bankru}»tcy which has been 
committed witjiin three months kdore the petition. 
But even then the creditor is not absolutely safe. 

(2) Unle 838. 

(tw) Section 24. (») Rule 244. 

0>) Bankruptcy Act, 1883 (46 k 47 Viet. c. :»2), w>. 43, 46, and 
Bankruptcy Act, 1890 (63 k 54 Viet, c, 71), m. 11, 12. 



542 


Bankruptcy. 


Where goods are seized, if the amount of the levy 
exceeds £20, the sheriflP must deduct the expenses 
of execution, and retain the balance of the proceeds 
of the sale or of money paid to avoid it (;>), for 
fourteen days ; if during that time he receives notice 
of a bankruptcy petition^ on which a receiving order is 
eventually made, he must hand over the money to the 
trustee, otherwise the creditor gets it. If, previous to 
sale, or the completion of the execution by the receipt 
or recovery of the full amount of the levy, notice is 
served on the sheriff that a receiving order has been 
made against the, debtor, he must hand over the goods, 
and any money received in part satisfaction, to the 
trustee or official receiver on re(ju(‘st. But ;i bonti fide 
purchaser at a sale by a sheriff' does not fail to acquire 
a good title against the trustee. 

(b) Avoidame of Viduntarif Settlements (y). — If a 
voluntary settlement is not fraudulent and more than 
ten years have elapsed from, the making of it, it is 
unimpeachable. If less than ten years but more than 
two have elapsed, the settlement is voidable (r) by the 
trustee, unless those claiming under it Show (i) that 
the settlor was solvent at the making of the settlement 
without the aid of the property comprised in it ; and 
(ii) that the interest of the settlor passed to the trustee 

The sale maet be pablic (s. 145), anleen the court otherwiee 

onlers, 

(j) Section 47. The word settlement ” includes a conveyance of 
property, and, indeed, any disposition, verbal or not, which is in the 
nature of a settlement (i?e Vawntinrt^ [1893] 1 Q.* B. 181). This 
section does not apply to the administration of the estates of deceased 
insolvents (/a re Qi»Ud (1887), 19 Q. B. D. 92). 

(r) Be Brail, [1893] 2 Q. B. 381 ; approved la re Carter aad 
Senderdiae't CoiUraet, [1897] I Cb. 776. 



Third Parties, and Debtor’s PuoPERTy. 543 


of the settlement on the execution thereof. If it was 
executed witliin two years of the coinniencenient of the 
bankruptcy (s) it is void (t) as a^^ainst the creditors. 
A gift of personal property — jewellery- -will be 
a settlement within this section, if although there is no 
restriction on the donee's power of alienation, yet the 
intention was that the donee should use or retiiin the 
property for an indefinite tiine(/#). 

(c) The following settlements are excepted from the 
openition of s. 47, viz.; (1) a settlement made l)(‘fore 
and in consideration of marriage ; (2) a setthmient 
made in favour of a bona tide purchas(‘r or incum- 
brancer for value ; or (3) a post-nuptial settlement on 
a wife or children of property which has accrued to the 
settlor in his wife’s right. Agreements to s<*ttle on 
marriage are void as against the trustee in hankruph’y, 
unless the money or property to he settled has, as a 
fact, been paid or transferred to the trustee of the 
settlement before the bankruptcy; or unless the j>roj)erty 
accrues in right of the wife f.r). 

(d) Fraudulent Preferences (//). If a person unable 
to pay his debts as they become due, witliin three 
months before the presentation of a bankruptcy pi'tition 
upon which he is adjudged bankrupt, with a view to 
prefer a creditor, transfers property to that creditor, 
pays the debt, or allows his property to be taken 
for the debt, |ie has made a fraudulent preference, 

(#) Re Reiif [1901] 1 K. B. 451. KeverNed on another fjoint by the 
HoaM of Lords, eeb mm. Chvgk v. Samuel, [I90.>] A. C, 442. 

(/) Or rather, roidable Rrall, tujfva). 

(«) Be Tankard, [1S99] 2 Q. B. 57. 

(9) Section 47 (2). (y) Section 48. 
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which is void against the trustee in bankruptcy, 
to whom the creditor must return the property or 
money. The word “ preference ” implies an act ot 
free will, and therefore any facts showing that the 
advantage given to the creditor was not voluntary will 
be entitled to great weight. Thus, pressure by the 
creditor, especially wliere it involves a threat of legal 
proceedings, has been held to negative a fraudulent 
preference (r). A mistaken a|)])rehen8ion that ]egnl 
proceedings would bo taken has been ludd sufficient 
for this purpose (a). So also if the debtor’s object was 
to shield himself against the possibility of criminal 
proceedings for breach of trust (h). And even a desire 
upon the debtor’s part to repair a wrong ^hat he has 
committed (e.fj.y a broach of trust), though the breach 
was at the time only known to himself, has been treated 
as warranting the conclusion that tlu^n^ was no pre-i 
ference (c)* But the rights of a third perhon who for 
value and bonft fide has obtained the bankrupt’s property 
from such creditor, are not to bo affected. 

(e) MoTtija(j€es . — These are secured creditors, and 
may realise for their own benefit (d). Ay to mortgages 
of personal property, see under “ Bills of Sale ” (<?). 
If the security is on real estate the creditor may apply 
to the court, and an order may be made for a sale, 
accounts, and inquiries. The trustee will get the 
conduct of the sale where the security is sufficient (/), 

(s) Exyarte Taylor (1887), 18 Q. B. D. 295. 

(a) Thomp$oa t. Freeman (1786), 1 T. R. 165. 

(J) Sharp T. Jaekion, [1899] A. C. 416. 

(«) In re Lake, [1901] 1 Q. B. 710. 

(d) Poet, pp. 662, 668. («) Apte, pp. 460 et teg, 

(/) In re Jordan (1884), 13, Q. B. D. 228. 
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and the money resulting will go to pay expenses, then 
to pay the mortgagees, the remainder falling into 
the general e^jtate. If there is not enough for the 
mortgagees, they can })rove against the estate for the 
deficit. 

(f) Persons Injured In/ J disclaimer ((/). — If they 
have an interest in tlie property, they may apply to the 
court, and get an order vesting it in themselves. If 
the person is an underlessee or a mortgagee by demiso 
of a lease, the order will make the person taking it 
subject to the bankrupt’s liabilities in connection with 
the property, or if in the particular case the court 
thinks tit, subject to the liabilities of an assignee of 
the bankrupt’s interest therein (A). If tlie underlesseo 
or mortgagee declines to take a vesting order upon 
the terms offered by the court, he will be excluded 
from all interest in the property (/). In any ease, 
a loss caused by disclaimer is a provable debt in 
bankruptcy (A). 

(g) Contracts . — Any pt^rson under a contract with a 
bankrupt may, apply to the court for rescission, and an 
order will be made if in the opinion of the court a tit 
case is made out. Damages may be awarded to either 
party, and the creditor may prove against the estate for 
these (1). 

Protected Transactions . — Subject to the provisions 
above mentioned as to the effect of bankruptcy on 

is) Sm yott, p. ■654. 

(k) Bankraptcjr Act, 1890, f. 18 t and we In re Carter and EtlU. 
D»5] 1 K. B. 785. 

(0 S^i<m65(6X. 

(Je) 8«eUoD55(7). 

3 K 


M.L. 


(/) Section 65 (5). 
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executions, settlements and preferences, any payment 
by, or to the bankrupt, and any conveyance by or 
contract with him for valuable consideration will hold 
j^ood, provided the transaction takes place before the 
date of the receiving; order, and before any notice to 
the person dealing with the bankrupt of any “ available 
act of bankruptcy ” (m). But even if a contract has 
been entered into before the receiving order and without 
notice of any act of bankruptcy, no payment or convey- 
ance under it after notice of an act of bankruptcy would 
be protected (a). The nature and limits of the protec- 
tion afforded by the section are well illustrated by 
Ponsford Co, v. Union of London and SniltUs 
Bank{o)^ which seems to establish the following 
propositions, viz. : (1) A person who has committed 
an available act of bankruptcy cannot give a good 
discharge to a debtor who i)ays him with notice, even 
if an action has been commenced to enforce payment. 
(2) In the same circumstances a secured creditor cannot 
safely receive payment of the debt, and his refusal 
to accept a tender of payment does not deprive him 
of any right to interest or to realise ^the securities 
before actual repayment. (3) The creditor’s right to 
sue is not affected by the fact that he has committed an 
available act of bankruptcy, but money will be directed 
to Ih^ kept in court or the court will otherwise safeguard 
the rights of any trustee in bankruptcy, giving the 
defendant the costs of the action, if he has acted 
properly. 


(wi) Section 49. 

(Ji) Pmell T. ManhaV, [1899] 1 Q, B. 710. 
00 [1906] 2 Cb. 414. 
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If a purchaser from the bankrupt has paid for 
property without notice of any act of bankruptcy, the 
trustee can be called upon to perforin the contract (;>), 
A past debt may be oood consideration for a conveyance 
by the bankrupt, but if a creditor takes over sub- 
stantially the whole of a delitor's property in satis- 
faction of a past debt, knowin;^ that tluna* an* other 
creditors, the transaction will not be protected (7). 

The Debtor's Person. 

The Debtors Act of 186*.) abolished imprisonment for 
debt, except in certain cases specifi<‘d therein (r) ; but 
under the Ijiw of bankruptcy tin* court may order arrest 
of the debtor and seizure* of his liooks and papers, if a 
bankruptcy notice has been i.ssu<*<l and served (a), or if 
a petition has been filed, and if there is reason to 
ijuspect that the debtor is about to abscond, with the 
view of avoiding payment, or of avoiding service of or 
appearance to any petition, or of avoiding examination 
as to his affairs, or of otherwise avoiding, (?ml>ar- 
rassing, or delaying bankruptcy proceedings against 
him (i). 

He may also be arrested if, after siTvice upn him of 
a bankruptcy petition, there is probable ground for 
believing that he intends to remove, conc<*al, or destroy 
his papers or property (u) ; or if afU*r such service he 

(ji) jMrte JMihauien (1874), L. R. 9 Ch. 722. 

(S) In rfi Jvket, [1902] 2 K. B. 68. 

(r) See the Act 32 A 83 Viet. c. 62, «. 4, 6. 

(«) Section 26 (2) ; nenice at the time of h» arrwl will do. 

(0 Section 26 (1) (a). 

<«) Section 26 (l)(b). 


2x2 
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removes any goods above the value of £5, without tho 
permission of the trustee or of the official receiver (.r) ; 
or if he fails without due cause to attend any examina- 
tion ordered by the court (y). 

Officers. 

The administration of the estates of bankrupts is now 
under the control of the court and Board of Trade,, and 
under these there are several classes of officers ; 
official receivers, trustees, special managers. ' 

The Offloial Beceiver. 

He is appointed by the Board of Trade to* receive all 
the bankrupt’s property until the appointment of a 
trustee. It is not usual to nominate a separate receiver 
for each estate, the practice being to appoint a receiver, 
who acts in all bankruptcies within a given district. 
The Board of Trade may at any time appoint a deputy 
or a temporary receiver, and it has power to remove 
any person whom it has appointed {z). 

His duties are, (i) with regard to, the debtor’s^ 
conduct, to report thereon, whether anything has* 
occurred which should guide the court as to making 
an order on the debtor’s application for discharge. He 
should take part in the public examination, etc. (a) 
(ii) as regards the property, he must see that the proper 
statement of affairs is made, He must act as trustee (5) 
until a trustee is appointed ; he must summon and 

(<r) Section 26 (1) (o). (*) Sections 6«, «7. 

Cy) Section 25 (1) (d). (a) Section 62. 

(6) And M each can wll the property (B» parte Turqaapi (1W6> 
11 App. Cm. 286), 
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preside at the first meeting of creditors, and must issue 
forms of proxy ; he may appoint a special manager, 
and may remove him ; he must insert the proper 
advertisements, and he must report to the creditors on 
any proposal made by the debtor (c). His pwers as 
receiver are such as are possessed by a receiver and 
manager appointed by the High (^oiirt. 

Special lianagers (f/). 

A special manager is a person whose duty it is to 
manage the business until a trustee is appointed. The 
appointment is made by the official receiver if ho is 
satisfied that the nature of the bankrupt’s business 
requires it and if asked to do so by any creditor. 8uch 
manager must give security to the satisfaction of the 
Board of Trade, and h(‘ may receive remuneration at 
auch rate as the creditors by ordinary resolution may 
fix, or in default of this as the Board of Trade may 
determine. His powers are such as are entrusted to 
him by the official receiver upon the occasion of bis 
appointment. 

* The Trustee. 

Appointment . — He may be apjwintt^d (1) by the 
<;reditor8 by ordinary resolution (cj at any of their 
meetings (/), after the debtor has been adjudged 
bankrupt, or the creditors have resolved that he be so ; 

(o) 8«aion 70, and Bankruptcy Act, 1890 (53 ic 54 Vlct. c. 71), 

«.H. 

(d) Section 12. 

(fi) » mejority in T«lae of tboeo preient, and voting either in 
liersoa or proxy. 

C/)8«etioa21(l). 
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(2) by the committee of inspection (g) when the circum- 
stances are as above, and the creditors decide to leave 
the choice to that body ; (3) by the Board of Trade, if 
the creditors do not appoint within four weeks of the 
adjudication, or within seven days of the failure of 
proceedings relating to a composition, or within three 
weeks of a vacancy. But the trustee chosen by the 
Board ceases to hold office if the creditors subsequently 
take a trustee of their own choosing (li). 

The official receiver must not be trustee except in 
the following cases (i) : (i) Where there is a vacancy 
in the trusteeship, then he acts until Ji new trustee is 
appointed (/*) ; (ii) where the value of the estate is 
under ii300(/); (iii) where the estate that of u 
deceased insolvent (m) ; (iv) where he is appointed by 
the Board of Trade in default of an appointment by the 
creditors. 

The appointment is not complete until the Board of 
Trade has given a certificate of appointment (n), and 
this is not obtained until the tru.stee has given security 
for the due performance of his duties (o). 

The security must be given to some person appointed 
by the Board of Trade, which fixes the amount and 
nature of such security, and may from time to time 
increase or diminish the amount (;>). 

When it has been given the certificate of appoint- 
ment will, unless there is ground for objecting to the 
trustee, be granted, and from then the appointment 


0) Pott, p. 668, and a. 21 (1). 
(A) SecUon 21 (6), (7) ; n. 87. 
(») Section 21 (6). 

(i) Sections 64, 70 (1) (g), 87. 
(0 Section 121 (1). 


(m) Section 126 (6). 

(n) Section 21 (2), (4). 

(o) Section 21 (2). 
ip) Rnle 342. 
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dates {(j) ; the certificate is conclusive evidence of tlio 
appointment (r). The Board may refuse the certificate 
if (i) the trustee was not elected hona fide ; (ii) if he 
is unfit to act, ejf,^ if he has in any previous case been 
removed for misconduct (.s) ; (iii) if his connection with 
the bankrupt or his estat(‘, or any creditor, makes it 
difficult for him to be impartial (/). If the c(‘rtiiicato 
is refused the Board must, on the (hunand of a majority 
in value of creditors, signify the fact and the grounds 
thereof to the High (Vnirt, and the validity of the 
refusal may be then tried (u). 

The appointment must be adv<M'tise<l in the London 
(Gazette and in a local paper ; the cost is )>ayabl(‘ by the 
trustee, who, however, may r(‘coup hims(*lf out of the 
estate {x). 

Any number of trustees may Ije appointed (y), but 
it is usual to select one p<‘rson only, who may l>e a 
creditor or not, us may seem l)est. 

Determination of the .\i>jnmitment . — The trustee will 
cease to be such in the four following cas(‘s : 

(1) If he resigns. H(‘ shouM cjill a meeting of the 
creditors, and give seven <hiys’ notice to tlio official 
receiver (r). The meeting has power to accept or 
refuse the resignation. 

(2) If he is removed. This may be at the insUince 
of the creditors ; to obtain the removal, a meeting, of 
which seven days’ notice should be given, must, at the 

iq) Section 21 (4). (r) Kulc 138. 

(0 Bankroptej Act, 1890 (53 k 64 Viet. c. 71), », 4. 

(0 Section 21 (2). 

' (») Section 21 (3). (y) Sw'tioa 84. 

(ar) Role 298. (0 Rule 3U4. 
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request of one-fourth in value of the creditors, be 
specially called by a member of the committee of 
inspection, or by the official receiver (on a deposit of 
costs), and an ordinary resolution in favour of removal 
must be carried. The Board of Trade also has power 
to remove a trustee if he misconducts himself, or jf he 
fails to keep up his security, or if by reason of lunacy, 
continued sickness, or .absence he is incapable of per- 
forming his duties, or if through his connection with 
the bankrupt, the hankru[>t's estate or a particular 
creditor, it would he difficult for him to act impartially, 
or if he has in any other matter been removed for 
misconduct (a) : but the creditors may then coirry a 
r(;solution in his favour to the contrary, and appeal to 
the court. 

(3) If he has become functus oficio, e.^., when a 
scheme is adopted, or when the esUte has been fully 
wound up. 

(4) If a receiving order in bankruptcy has been 
made against him (/>). 

{!)) If he has been released, without having pre- 
viously resigned or been removed (c). 

When the estate has been fully realised,’ or on resig- 
nation, or removal, a trustee may, if he wishes, apply 
for his release. This is granted by the Board after a 
proper investigation has been made into his accounts, 
and after due notice has been given to the debtor and 
creditors. Its effect is to free the trustee with regard 
to all matters done during his trusteeship in his official 

(а) Bankrnptcy Act, 188S (46ic 47 Viet. c. fi2), n. 86 ; Bankruptcy 
Act, 1890 (63 54 Viet. c. 71), 9. 19, and Kulea 801—303. 

(б) Section 85. 

(tf) Section 88. See Bale 809. 
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•capacity ; but it is revocable on proof of fraud or of 
material concealment (re). 

7'he Committee of Inspection. — It will be convenient 
liere to state the nature and functions of this l)ody. It 
is a committee, consisting of from three to five persons, 
appointed by the creditors at tin* first or Ji subsequent 
meeting (</) from amongst the creditors or those who 
hold general proxies or powers of attorney from such 
creditors. Its duty is to supervise tlu' trustee, and to 
superintend the general administration of the estate. It 
may act by a majority of tin* members prestmt at a 
meeting, and a majority of it'« members forms a 
quorum (e). A member ceases to bo such when (i) ho 
retires by delivery of writtcui notice to the trustee ( f) ; 
{ii) if he become l)ankrupt or compound with his 
creditors (/;) ; (iii) if he is removed by resolution 
carried at n special meeting, seven days’ notice of 
intention to hold which has been given (h) ; (iv) if ho 
be absent from five consecutive meetings (//). 

It is not necessary that a committee should bo 
appointed, and in its absence the Board of Trade will 
give any proper consent to acts which the trustee cannot 
of his own power perforin (t ). 

Duties of a Trustee. — Generally, the trustee’s duty 
is to realise the estate to the lK*st advantage, and to 
•distribute it as quickly as [Hissible ; to have regard to 
the resolutions of the creditors, and to the orders of the 

(ec) Section 82. Rale 309. 

(i) Section 22 (I). Creditor* may not vote till they hnve proved 
tlmr debt* (Bnnkmptcy Act, 1890, *. 6). 

(e) Section 22 (2), (3). 

(/) Section 22 (4). (A) SecUon 22 (6). 

(g) Section 22 (5). (•) Section 22 (9). 
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Board of Trade ; and to make no profit in any way 
except what may be specially allowed him as remunera- 
tion. 

Duties as to the Bankrupt's Property . — He must not 
directly or indirectly purchase the eshite, nor may he 
make a profit out of it. He must collect debts, ‘take 
possession of the estate, real and personal, and with the 
permission of the committee of inspection he may carry 
on the business, with a view to its better realisation. 
He may, and where necessary should, transfer choses 
in action, stock, and indeed any property of the 
debtor {k). 

Disclaimer if ). — This is the formal notificqjtion by the 
trustee of his refusal to accept the ownership of onerous^ 
property. With regard to any i)roperty consisting of 
land burdened with onerous covenants, onerous con- 
tracts, shares or stock in companies, or of any other 
property unsaleable or saleable only with difficulty 
owing to its burdens, the trustee may disclaim the 
property ; but (i) the disclaimer must be in writing 
and signed by the trustee ; (ii) it must take place- 
within twelve months of his appointment ; or, if he has^ 
no knowledge of the property within a month of his- 
appointment, then within twelve months of his ac(|uiring 
the knowledge (m) ; (iii) if the property consists of 
leaseholds he must obtain leave of the court, uiiless^ 
the property has not been sublet or mortgaged ; and 
either (i) its value is under i>20 per annum ; or (ii) the 
estate is being administered summarily ; or (iii) the- 

(t) SectioDS 60, 67. (/) Section 65. 

(w) Bankruptcy Act, 1890 (63 * 64 Viet. c. 71), n. 13. 
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lessor does not bring the matter before the court within 
seven days of his being served with notice of the trus- 
tee’s intention to disclaim. If the property has been 
sublet or mortgaged he must apply to tin* court for 
leave to disclaim, unless noti<‘e having been served on 
the ^lessor, mortgagee, and snl)-lessee, none of them 
within fourteen days require the matt<*r to he brought 
before the court ( a ). 

Ajierson interested may make written application to 
the trustee, requiring him to decide whether he will 
disclaim or not, and in the event of no disclaimer 
within twenty-eight days the right is gone, and the 
trustee may in conseqmmce Ix'come personally liable in 
resj>ect of the property (e). 

The effect of the disclaimer is to release the bankrupt 
and the estate from any liability in r(‘sp<*ct of the 
property from the date of the disclaimer, and to release 
the trustee absolutely, notwithstanding j)revious acts of 
ownership (p) ; but thos(‘ who are injured laive certain 
rights (y). 

A trustee is hound to specitically p(*rform a contract 
for the sale of real estate for valuable consideration to 
the same extent as the bankrupt could have been com- 
pelled to carry it out(rj. He cannot disclaim the 
contract so as to defeat the equitabh‘ inb^rest vested in 
the purchaser under the contract t if). 

Powers of the Trustee (t ). — He may (1) sell all or 
any of the bankrupt’s proprty by public or private 

(») Section 56 (.3), and r. 320. (/>) Section .55 (2). 

00 Section 65 (4). 0/) See ante, p, 545. 

(f) Efi parte mUkauun (1874), L. B. 9 Ch. 722. 

(#) Ja re Badable, [1901] 2 K* B. 518. 

(0 SeetioiM 50, 56, 67. 
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dale, and may transfer the portions sold to the purchaser ; 
(i) give receipts which effectually discharge the person 
paying ; (3) prove for and draw dividends to which 
the bankrupt is entitled ; (4) exercise any po^er given 
him by the Act, and execute instruments necessary for 
carrying it out; (5) deal with property to whicl\ the 
Ijiinkrupt is tenant-in-tail, just as could the bankrupt 
himself. 

With the permission of the committee of inspection, 
he may exercise more extended powers ; viz., he may 
(1) ci^rry on the business, so far as is necessary for the 
w inding up of the estate ; (2) bring or defend any legal 
proceeding relating to the property ; (3 ) employ any 
solicitor or agent to do any particular act, but he cannot 
give a rebiinerto act generally in all matters ; (4) agree 
to accept a future payment for property sold, subject to 
such security as the committee may think 6t to take ; 
(5 ) mortgage or pledge the i)roperty to raise money for 
the payment of debts ; (G) compromise claims, whether 
by or against the bankrupt, and refer disputes to 
arbitration ; (7) divide in its existing form amongst 
creditors such property as from its nature is not readily 
or advantageously capable of sale. 

In no case must the permission be general ; it is 
requisite for each particular act desired to be done ; and 
in every case the wishes of the general body of creditors 
must be regarded, when such wish is properly and 
regularly expressed (w). It must be remembered that 
the assistance of the court may always be invoked 
against a trustee who is exceeding his powers, or who 
is exercising them improperly. 


(k) Secdon 89. 
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The Irustee^i Accowits . — Theso must be kept in the 
prescribed manner, and all money received and spent 
most be accounted for. 

Money received must not be rekined by the trustee, 
nor paid into a private account (.r) ; and if be retains 
for more than ten days a sum excc'cdin^ .£50 without 
the authority of the Board of Trade, he makes himself 
liable to severe penahies (r). It should be paid into the 
Bank of England (Bankru]»tcy Estates Account), and a 
receipt should be taken by tluj trustee. In some cases 
money may be left at a local bank. Thus, when a 
debtor has an account at any bank, it is usually kept 
open for seven days after the first meeting; and the 
general funds of the estate may bo paid into and out 
of a local bank, if the trustee, on the application of the 
committee of inspection, gets permission from the Board 
of Trade. All moneys received .diould be at onc(‘ paid 
into this account ; money should be taken out by cheque, 
containing the name of the estate on the face, and signed 
by the trustee, by one member of the committee, and, 
if thought desirable, by one other person sj>ecially 
appointed (a).^ Money is obtained out of the Bankruptcy 
Estates Account by cheques drawn by the Board of 
Trade at the trustee’s request. 

Trustee's Books. —TL q must keep (1) a record book. 
This^will contain an account of all proceedings and 
information necessary to furnish a correct view of the 
administration,' e.g,, resolutions of creditors. (2) A 
cash book. This must contain the receipts and pay* 
ments as made from day to day, exc^t those falling 

(») SactUm 76. 

(<) 8«^ 74 (6). 


(«) 'Sedion 74 and r. 840. 
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under the next head. (3) A trading account book. 
Thitt only if the trustee is trading for the estate ; it 
must contain an account of receipts and payments, of 
which the total weekly amount must be incorporated in 
the cash book ; once in each month it should be verified 
by affidavit, and be certified by the committee of 
inspection, or by some member thereof deputed to do 
it by such committee (/»). 

Audit of Accounts (<•).— The accounts are audited by 
two separate bodies, by the committee of inspection, and 
by the Board of Tra<le. The committee must see all 
books and vouchers at least once in every three months, 
but it may require them at any time ; at the close of 
each audit, it must give a certificate in accordance 
with Form 128 of the Bankruptcy Rules, 1886 and 
181)0. The Board of Trade inspects and audits the 
accounts every six months, and to enable this to be 
done, the trustee must send in the vouchers, the 
certificates of the committee, and a duplicate of the 
cash book ; the audited copy is returned to the registrar 
of the court having jurisdiction, and is by him filed (d)» 
If the trustee has received nothing and made no pay- 
ments since the last audit, he must send to . the Board 
of Trade an affidavit to that effect (e). 

When ho sends his first account, he must further 
enclose a copy of the debtor’s statement of ^iffairs, 
marking the amounts realised in red, and explaining 
the non-realisation of the remaining assets. When 
property is sold through an auctioneer or other agent. 


(A) Rule 808. 

(c) Rules 288, 289. 


(<0 Rule 290. 
(r) Role 291. 
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the gross amount obtained must be entered, the expenses 
being allowed on the other side (/). 

Trustees Remuneratim , — This is settbul by the 
creditors, or by the eommittee of in*ipeetion, it the 
creditors so resolve. In tlire«* eases the Board ot Trade 
will fix the amount, viz., when a fourth in value or 
number of* the creditors dissent from the amount fixed 
by the others, wIkmi the bankrupt safisfies th(‘ Board 
that* the remuneration given is unreasonably large (</), 
or when the trustee was appointed by the 15oard of 
Trade. 

The payment must take the form of a percentage 
partly on the amount realised /e/ the trustee (h), partly 
on the amount distril)uted in dividend (i). Th(‘ »*x])enses 
are allowed separately, unless tlie resolution states that 
the remuneration is to cover them ; if the trustee receives 
no remuneration, reasonable expenses may l)e allowed, 
to be fixed by the creditors, with the sanction of the 
Board of Trade (/•), 

Distribution ok the Puopkkty. 

Generally speaking, a trust<*e’s duty under this head 
is to pay expenses and preferential debts, then to retain 
a certain amount for contingencies, and distribute what 
is left as quickly as possible. 

Costs and Charges (O-— These are payable in a cer- 
tain order, each being entitled to payment in full in the 

(/) Bale 296.’ (^) Section 72 (I), (2). 

(K) Bunkrnptcj Act, 1S90 (6S k 64 Viet, c. 71), «. 16 (1). 

(0 Sectiod 72 (1) ; r. 30:>. 

(*) Bankruptcy Act, 1890, n, 16 (2). (0 Bolea 126, 125 a. 
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order in which they come. Amongst the more ordinary 
expenses, grouped as they are entitled to payment, are : 
(1) actual expenses of the official receiver incurred in 
protecting the assets of the debtor, or incurred by him 
or by his authority in carrying on the business, including 
the costs of shorthand notes taken at the instance of 
the official receiver ; (2) his fees and costs ; (3) the 
petitioning creditor’s deposit ; (4) the remuneration 
of the special manager (if any) ; (5) his tax(‘d costs ; 
(6) allowance made to the debtor by the official 
receiver ; (7) trustee’s disbursements ; (8) allowance 
to the debtor by the trustee (in) ; (9) trustee’s remune- 
ration ; (10) necessary out-of-pocket expenses of the 
committee of inspection subject to the approval of the 
Board of Trade. 

Preferential Debts. — The Preferential Payments iiv 
Bankruptcy Act, 1888 (51 & 52 Viet. c. G2), provides 
for the payment in priority of certain debts, to which 
have been added sums payable by way of compensation 
to a workman as provided by s. 5 (3) of the Workmen’s 
(Compensation Act, 1906 (6 Edw. 7, c. 58). The pro- 
visions of the above Acts are similar to thdse contained 
in s. 209 of the Companies (Consolidation) Act, 1908 
(8 Edw. 7, c. 69), and this subject has already been dealt 
with in treating of the winding up of companies (n), but 
in bankruptcy the periods of time must be calculated 
with reference to the date of the receiving order. 

The Act (nn) also applies in the case of a deceased 
person dying insolvent, the date of his death being 

(w) Tbit most, in the abeence of a ipecial r^ntion of the eredStoni, 
be a money aHowance (,r. 296). 

AfUt, pp. 231, 382. 

(an) 61 & 62 Viet c.62, 1 . 1 (6). 
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substituted for the date of the receiving order, but the 
priority given by s. 125 of the Bankruptcy Act, 1883, 
to the payment of funeral and testjunentnry expnses 
is not affected (o). 

An apprentice or articled clerk, who has i>aid a fee 
to the master, may, on the latter’s hankriqitcy, obtain a 
return of money, varying in amount, according to the 
time which has elapsed since he entered the service ; 
or the trustee may, with the apprentice’s consent, 
transfer the indenture of apprenticeship or articles of 
agreement to some other j)erson ( /?). 

By the Friendly Societies Act, lt<96 (59 & GO Viet, 
c. 25), s. 35, a registered soci<*ty has a preferential 
right as regards jiny claims for money or proja^rty 
virtnte officii in the hands of any of its officers, if such 
officer becomes bankrupt. The right remains, although 
the moneys cannot be traced and are no longer in the 
officer’s possession ((y), and although he ceased to be 
such officer before his bankruptcy (r). 8uch a debt 
must be paid in priority to all the other del)ts of the 
bankrupt, including those enumerated in the Preferen- 
tial Payments, in Bankruptcy Act, 1888. 

Depositors in savings banks are secured against loss 
by the acts or misconduct of any officer employed by 
a similar preferential right in the event of such officer 
becoming bankrupt (^), 

The court will not approve a composition or scheme 

(<») 51 k 62 Viet. c. 62, •, 2. 

ip) Section 41, 

(f) Re Miller, [1803] 1 Q. B. 827. 

(r) lU [1910] 1 K. B. 186. 

(«) SAfinge B*nk Act, 1868 (26 k 27 Viet. c. 87), n. 14 ; Sariiigs 
B*ok Act, 1891 (54 k 55 Viet. c. 21), e. 1.3. 

H.L. 8 0 
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which does not provide for payment in priority of all 
the above-mentioned debts (ss). 

With the exception of the above and of certain 
deferred debts hereinafter referred to ( post, p. 565), all 
debts proved in the bankruptcy are paid pari passu (t). 

The Landlord . — The landlord is in a peculiar position 
as regards his rent. He has no priority over other 
creditors, unless he has di'^trained. If he distrains 
before the commencement of the bankruptcy his distress 
^will hold good for the whole rent. If he distrains 
within three months before the receiving order, he must 
pay the preferential creditors out of the proceeds of 
the distress ; if he suffers loss thereby, he becomes a 
preferential creditor himself for the amount of the 
loss (u), but as against other creditors he can distrain 
for all due to him. If he distrains after the commence- 
ment of the Imnkruptcy, ho can do so only for six 
months’ rent accrued pHor to the adjudication ; and 
where the landlord does not recover the full rent due 
to him by distres.s, he may prove for the balance as 
an ordinary creditor (.r). If the trustee remains in 
possession without disclaiming, the landlord may dis- 
train for rent accrued due after adjudication in the 
ordinary way (y). 

Secured Creditors . — A secured creditor is a person 
holding a mortgage, charge or lien on the property of 
the debtor, as security for a debt due to him from the 

(w) Bankruptcj Act, 1890 (63 A 54 Viet. c. 71), «. 3 (18). 

(t) Bankruptcy Act, 1888, «. 40 (4). Intercut from the date of the 
recelring order at the rate of £4 per centnro per annum ii payable on 
all debta proved (tfruf ., e. 40 (6) ). • 

(a) 61 & 62 Viet. c. 62, «. 1 (4). 

(a) Bankruptcy Act, 1883, e. 42 ; Bankruptcy Act, 1890, s. 28. 

(f ) JSe parte Hale (1876), 1 Ch. D. 286. 
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debtor.. He has throe courses open to him (*), viz. ; 
he may (1) surrender his security and prove for his 
entire debt ; (2) he may re;dis(‘ it, and prove for 
any deficit after deductint; the net amount realise<i ; 
(H) he may state the particulars in Ins proof, assess its 
value*, and prove for a dividend on the deficit ; hut in 
this case the trustee may redeem the security at the 
assessed value (a). If the trustee does not redeem, the 
credkor may require him in writino to elect whether 
he will do so or no, and the trustee' must then, if he 
wishes to redeem, do so within six months. If the 
trustee is dissatisfied with the valuation, he may 
demand a sale of the security, on such terms as he and 
the creditor may agre<‘ or the court may fix ; the 
creditor may, with leave of the court, amend, if he can 
prove that he made a bona fide mistake, or that the 
security has altered in value since he put in his proof. 
Where the secured creditor is also the petitioning 
creditor, the trustee is not entitled to redeem the 
security at the value placed iqion it in the petition. 
The right to redeem only arises where the value has 
been estimateil for the purposes of proving (h). 

Proofs. — A creditor may prove for all liabilities, 
present, future, or contingent, to which the debtor is 
subject at the date of the receiving order, or to which 
he may become subject before his discharge by reason 
of any obligation incurred before the said date (c) ; e,g.y 
in Hardy v. Fotkergill (d), it was decided that a claim 

(?) Bankraptcjr'Act, 1883, Sebed. 11., rr, 9 et »eq. 

(«> Cf. tb« trustee’s power of redeeming when the creditor cleinii to 
Tote tt » meeting, ante, p. 580. 

(5) In re VauHn, [1899] 2 Q. B. 549. 

(c) Seetioa 87 (8). (rf) (1888), 13 App. Cm. 851. 


2o3 
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could be made for non-performanoe of a covenant to 
leave in repair, the lease not yet having expired. A 
contingent claim must be estimated by the trustee, 
subject to appeal to the court ; if no estimate is possible, 
the court may, on application, declare the debt not 
provable (e). 

If there have been mutual debts, mutual credits, or 
mutual dealings between the bankrupt and the creditor, 
an account must be taken between them and a balance 
struck, provided that the creditor had no notice of an 
available act of bankruptcy at the time he gave credit 
to the debtor (/). The line of set-off must be drawn 
at the date of the receiving order, unless the creditor's 
right of set-off has been stopped at an earlier date by 
notice of an act of bankruptcy (y). Where the 
bankrupt owed a creditor an ascertained sum, and 
before the receiving order the latter had incurred an 
obligation which ultimately (long after adjudication) 
ripened into a debt, it was held that, on a demand by 
the trustee of the sum due, the creditor could set off the 
debt due from the bankrupt {g). So a creditor, who 
has contracted to buy land from the bankrupt and who 
is entitled to specific performance by the trustee, may 
set off his debt against the purchase money (h). 

The following ore not provable (t) : demands in the 
nature of unliquidated damages not arising from a 
contract, promise, or breach of trust ; debts contracted 

(«) Section 87 (4)-~(7). 

(/) Section 88. As to onliqnidnted clainu, aee* t, Mppkif 
(1882), 9 Q. B. D. 113. 

(j) In re Ihintrey, [1900] 1 Q, B. B46. 

(A) In re Taller, [1910] 1 K. B. 662. 

(0 8ectioii87(l),(2). 
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by the debtor after knowledge by the creditor of an 
act of bankruptcy ; debts contracted after receiving 
order. 

The following proofs are allowed, but dividends on 
them will be deferred until other creditors have been 
paid, in full ; (i) proof for debt at agreed interest 
exceeding 5 per cent., so far as concerns the interest in 
excess of 5 per cent. (^) ; (ii) certain debts within the 
thir(J section of the Partnership Act, 1890, see ante, 
p. 164 ; (iii) proof for money lent by a wife to a 
husband for use in his trade or business (/ ). 

A proof should be made as soon as may he (m) after 
the making of the rweiving order, and should be sent 
to the trustee (or official receiver), verified by affidavit ; 
all particulars must be given, and vouchers necessary 
to substantiate the claim should be specified, and may 
be called for by the trustee (n). 

When the proof is sent in, the trustee must, within 
twenty-eight days (o), admit it, reject it, or require 
further evidence, and unless he admits it must send 
written notice of his decision, with the grounds thereof, 
to the creditor (p). The court has full po\^er to review 
the decision, ’ and may expunge or reduce a proof 
admitted by the trustee, even on the application of the 
trustee himself (q). When a dividend is alK>ut to 1)6 

(k) Baqkraptcr Act, 1890 (68 k 64 Viet. c. 71), 28. In a Bcbcroe 
of vranMinent toe application of this section may be excloded (/» re 
Aiy<wn,Xl«08] 1 K. a 794), 

^ Married Women’s Property Act, 1882 (46 k 46 Viet. c. 76), a. 8. 

To enable p creditor to vote at a meeting, he mast send bis proof 
within the time specified in the notice convening the meeting, not later 
‘‘ an*mid*day preceding the date of the meeting (r. 22?). 

(a) SebedfU'e II., rr. 3, 4. ( p) Schedale 1 L, r. 22. 

(«) Bole 228. (j) Schedule 11., rr. 23-^26. 
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declared, the trustee must, within seven days of a 
specified date, admit or reject the proof, and send 
written notice thereof to the creditor, who in case of 
rejection has seven days in which to give notice of 
appeal (r). 

Interest, — Intt^rest on overdue debts (although* not 
agreed for) may in certain cases be included in the 
proof (s). 

Dividends (t ), — These are payable to all who have 
proved, the amount depending upon what remains of 
the estiite after payment of the expenses and the pre- 
ferential debts. There may be one or more dividends, 
according as may be found convenient, and the Jime for 
declaration, though fixed by the rules, may be varied to 
suit the circumstances (w). Due notice must be given 
to the creditors and to the Board of Trade, and the 
intention to distribute must be announced in the Gazette. 
As to further procedure, see the Bankruptcy Rules, 
18«6 and 1890, 232 et seq. 

Compositions and Arrangements. 

• 

A debtor may obtain his release by the acceptance of 
a composition or the adoption of a scheme of arrange- 
ment ; e.g,t the creditors may agree to take 10*. in the 
£ payable by instalments and guaranteed by satisfactory 
persons. This may take place even after adjudication 
in bankruptcy (or) ; but as a rule it precedes this, and 
is consented to at a specially called meeting, which may 

(r) Rules 228, 232 (2). 

(«) Schedule IL, r. 20. (») Rule 23^ (6) 

(0 See rr. 232, 234 ( 0 ) Section 28. 
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1)6 the first meeting. The procedure is as follows (y) : 
The debtor must submit to the official receiver in writing 
his proposals as soon as may be after the receiving 
order (c), and the official receivtT must then call a 
meeting of creditors, accompanying his notice with a 
repojt on the scheme ; the meeting must be held beiore 
the conclusion of the public examination. If accepted 
at this by a majority in number, and three-lourths in 
value of those who have prov(‘d, the sanction ol the 
court must then bo obtained to the scheme, but’ not till 
after the public examination is concluded (a). The 
court cannot assent to the scheirjo unless it considers the 
proposals reasonable, and calculated to l)eneht the 
general body of the creditors. And if the court would 
be bound to refuse the bankrupt his discharges it must 
refuse its consent to a scheme. Further, if any of the 
offences, disentitling a bankrupt to an imim'diate dis- 
charge are proved (//), the court’s pow(T to approve the. 
arrangement is gone, unless th<^ scheme provides 
reasonable security for a dividend of at least Is. i>il. in 
the £ on all the unsecured del)ts provable against the 
debtor’s estate ; provable at the time when the 
scheme coim^ up for approval. So that if any creditors 
have released their debts, those debts can l>e dis- 
regarded (c). It is no ground of objection to a scheme 
that a withdrawing creditor has released his debt upon 


(y) Bankruptcy Act, 1890 (5,3 k 54 Viet. c. 71). «. 

(j) Usually wit)iin four dayt after the specified time for lodging the 

**^a”The^d^ of the creditor* U not of itwlf uufficient to \ndnc^9 
court to appronj the scheme (^Ex parte Reed and Rawen (188<0, 
17 Q. B. I). 244). 

fj) 1 K. B. 467. Ereiy scheme mn«t 

proTide for the payment of certein debts in full, see ante, p. 661, 
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the terms of obtaining a security from a third person^ 
even though he is thereby placed in a better position 
than the other creditors, provided the arrangement was 
not made with the knowledge and on behalf of the 
debtor (d). As a general rule, the releases must be 
absolute and the circumstances under which they yere 
obtained must be fully disclosed (e ) ; but there may be 
cases in which a conditional withdrawal will suffice (/). 
Nor will the court refuse to approve a scheme on^the 
ground of the debtor’s misconduct unless it is of such a 
character as to make it against public policy to sanction 
the scheme (d). If the consent of the court is given 
the receiving order is discharged, and the adjudication, 
if made, is annulled, and the bankrupt’s property 
reverts to himself or goes to such person as is nominated 
in the scheme ; the debtor thereafter being released 
from all liabilities from which a discharge would have 
released him, subject, however, to the terms of the 
scheme. 

The trustee under a scheme is, so far as possible, in 
the same position as the trustee in bankruptcy ; but he 
must adhere to the terms of the arrangement. 

Powers are reserved to the court to annul an arrange- 
ment if it fails to bo workable, or if the debtor does not 
carry out his part of it (p). 

Sometimes creditors arrange with the debtor outside 
the provisions of the Bankruptcy Acts, but in such a 
case the rules of bankruptcy do not apply, and the 
debtor is released from the claims only 'of those who 

(S) In re £, A, B., [1902] 1 K. B. 467. 

( 0 ) In re IHlling, [1903] 2 K. B. 60. 

C/) In re Flew, [1905] 1 K. B. 278. 

(g) Bankruptcy Act, 1890 (58 & 64 Viet. c. 71), s. 8 (15). 
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assent to the scheme. The arrangement is a contract 
and subject to the general law relating thereto. Anv 
secret preference given or bargained for by an}' creditor 
entitles the others to recede from the arrangement. By 
the Deeds of Arrangement Act, 1887 (A), no such 
arrangement is binding unless the deed containing it is 
registered at the Bills of Sale Office within a time and 
according to the rules fixed by the Act. 

Bankruptcy of Partnerships and Partners. 

As a whole the rules governing the administration of 
the estate of an individual apply to that of a firm, but 
in some respects there are variations, in ordinary cases 
the receiving order may be made against a firm (f), but 
it operates as an order against each individual member, 
and the court will order discovery to he made of the 
names of the partners. 

The statement of affairs must be presented as in 
ordinary cases, but each partner must tile a statement 
as to his own individual estate. The adjudication is 
made as against the individuals by name and not 
against the ficin (k). 

The first meeting is attended by the joint creditors 
and by the creditors of each separate partner’s estate, 
the joint creditors appointing the trustee (/), each 
estate being entitled to its own committee of inspection. 
The trustee’s remuneration is fixed by each estate 
separately. 

Administration of the joint and sejMiratc estates is 
dealt with ante, pp. 188 et seq. 


(JO 80 k 51* Viet. c. 57. 
(0 8ectioiill5. 


(A) Hole 204. 
(0 Role 268. 
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Administration of the Estate of a 
Deceased Insolvent. 

If petitioning creditors whose debts amount to £50 
in the aggregate demand it, the estate may be 
administered in the local court of bankruptcy ; #r if 
an administration on the equity side is in progress, the 
court may transfer it to bankruptcy (m). 

The creditor who desires an administration order 
must petition in the prescribed form, must verify his 
petition by affidavit, and must show that there is no 
reasonable probability of the estate being able to pay 
its debts. Notice to the legal personal rej)resentativo 
of the presontiition of a [)etition is, in the e.vent of an 
order being made, equivalent to notice of an act of 
bankruptcy. 

The official receiver becomes trustee, unless the 
creditors by ordinary resolution elect a trustee (and 
committee of inspection also, if so desired) (w), and he 
must pay funeral and testamentary expenses in priority 
to every other debt ; he is entitled to have detailed 
information as to the assets and liabilities given him by 
the executor or administrator, and may ask of them 
every information he requires. 

Small Bankruptcies. 

If the estate is under £300, and a receiving order is 
made, the court can order a “ summary administration^ 
in which case the estate is administered by the official 

(m) Section 126. 

(n) Benkrnptcy Act, 1890 (63 A 64 Viet. c. 71), i. 21. 
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receiver as trustee, and without a committee of inspec- 
tion, but by special resolution the creditors may select 
a trustee and have the estate administered in the 
ordinary way (o). 

When a judgment has been obtained in a county 
cour^ and the debtor is unable to pay, ajid his debts 
amount to not more than .£50, the county court may, 
without putting the estate into bankruptcy, make an 
order for their payment by instjihmmts or otherwise, 
and either 4n full or to .such an extent as may seem 
jnst {p). 


(o) The procedure is regulated hy 121. 

(p) Section 122. 




PAET V. 
ABBITBATIONS. 


Ak^ITEATIONS are now mainly governed by the 
Arbitrationr Act, 1889 (52 & 53 Viet. c. 49), and 
references to sections throughout the present chapter 
are to the sections of that Act. An agreement to refer 
matters in dispute to the judgment of a third person is 
called a submission, and under the Act a submission 
is defined as a “ written agreement to submit present or 
future differences to arbitration whether an arbitrator 
is named therein or not” (a). The parties to a 
submission must show an intention to be concluded by 
the decision of the arbitrator, and accordingly there 
must be a “difference” between them ; a mere valuation 
is not an arbitration. 

There are four methods in which an arbitration may 
be brought about, viz. : 

1. Under Order of the Court hy Coment.— In any 
action, if all the parties consent, the court may order 
the whole matter to be tried lieforc a special referee or 
arbitrator, or before an official referee or officer of the 
court (b). 

*2. Under Compulsory Order of the Court . — Subject 
tc the right to have the case tried by jury, the court 
tmfj refer any question arising in an action for inquiry 
or report to any official or special referee (c). 

<a) Section 37. (t) 8<»cti<m 14 (a). (0 Section 18. 
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The court may refer the whole action or any question 
arising therein for trial (1) if prolonged examination of 
documents or scientific or local examination is required ; 
(2) if the question in dispute is wholly or in part matter 
of account (d), 

3. By certain statutes the parties are given an option 
to refer disputes, and in some cases the reference is 
made compulsory. The Arbitration Act, 1889, applies, 
except in so far as it is inconsistent with the provisions 
of the special Act {dd). 

4. By Consent out of Court . — Submissions may be 
njade — 

(a) Orally. 

(b) By writing not under seal. 

(c) Under seal. 

It is desirable that a submission should be in writing, 
but not necessary except for a submission under the 
Arbitration Act, 1889. A submission under seal is 
necessary if it refers to an act which must be performed 
by deed or if it is to bind a corporation. 

A submission, unless a contrary intention is expressed, 
is deemed to include the following provisions (e ) : 

(a) The reference shall be to a single arbitrator, if 
not otherwise provided. 

(b) If the reference is to two arbitrators, they may 
appoint an umpire at any time within the period during 
which they have power to make an award. 

(c) Arbitrators must make the awaiul in writing 
widiin three months, unless by writing they enlarge 
the time for making the award. 

(d) If the arbitrators allow their time ^ to expire 


(d) S«ctioa 14 (b), (c). 
(dd) Section 34. 


(0 Schedule I. 
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without making the award, or give notice in writing 
that they cannot agree, the uinjiire may enter on the 
reference in lieu of the arbitrators. 

(e) The umpire must make his award witliin one 
month after the time of the arbitrators has expired, 
unloisS, by writing, he enlarges the time for making his 
award. 

(f) ajid (g) The arbitrators or umpire may examine 
parties and witnesses on oath and require the production 
of hooks ami documents. 

(h) The award shall he final and binding on the 
parties. 

(i) The costs of the r(derence and award shall Iw in 
the discretion of the arbitrators or umpire. 


The Si BMissioK (/). 

Effed of a Suhmission upon Adum , — A submission to 
an arbitration will not necessarily bar legal proceedings ; 
but if a party commences an action th<* court may, on 
the application of the other party, stay the actidn if the 
applicant has not taken any step in the action (except 
putting in an appearance), and there is no sufficient 
reason* why the disj)ute should not he referred, and the 
applicant is ready and willing to do all things nwessary 
to the proper conduct of the arbitration (o). 

Alteration and E?tlarpem>nt.—A submission may \)e 
altered by agreement between the parties, hut the 
arbitrator has no power to alter its terms. The court 
can amend so as to give effect to the real intention 
of the parties, but not so as to introduce new matter. 


(/) Eftrj wbmiwion miuirtt « «tainp, 
in nos of the talne of when no *t«np i* neectwary (»t«np 4ct, 
(54 k 56 Viet. c. h 28). 

(g) 8«eUon 4. 
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The time for making an award can be enlarged by order 
of the court, whether it has expired or not, and that 
although the award was made after the expiration of 
the time limited (A). 

Revocation of Submission . — A submission (unless a 
contrary intention is expressed) is irrevocable except by 
leave of the court (i). The court will give leave to 
revoke a submission for good cause — misconduct 
of the arbitrator, or improper admission or rejectioih of 
evidence. The death of one of the parties no longer 
operates as a revocation of the submission (A), but it is 
usual still to insert a clause in the submission providing 
that in the event of the death of one of the parties the 
award shall be delivered to his personal representatives, 
The bankruptcy of one of the parties does not necessarily 
revoke the submission, but it may be ground for an 
order by the court revoking it. 

The Arbitrator and Umpire. 

The Arbitrator . — Any person may be appointed 
arbitrator, and an interest in the subject-matter known 
to both parties at the time of appointment is no 
objection (1). Secret interest or bias renders an 
arbitrator unfit, and he can bo removed by order of 
the court (m). Similarly where an arbitrator or umpire 
has misconducted himself the court will remove him 
and set aside the award (n). 

Joint Arbitrators. — If the referencer is to several 
arbitrators, they must act together, and must sign the 

( k ) Section 9, (*) S^tion 1, 

C*) R.8.C.,Ord6rXVn.,r.l, 

(l) Johnston T. CJmpe (1817), S Dow. 347. 

(«) Beddow T. Beddow (1878), 9 Cb. D. 89. (a) S«o(ioii 11. 
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award simultaneously (o), for an arbitrator cannot dele- 
gate his authority even to his co-arbitrators. If one 
refuse to act, the others can make no valid award (/>). 

The Umpire — his Appointment . — If the reference is 
to two arbitrators, they may ajjpoint an umpire at any 
time* within the period during which they have power 
to make the award (</). If they fail to do so any party 
may seVve the arbitrators with a written notice to 
appoint, and if the appointment is not made within 
seven clear days, the court may appoint (r). The 
duties of the umpire commence when he is called upon 
to act, not when he is appointed. 

Sometimes a third arbitrator is appointed instead of 
an umpire ,’ in that case his duties comra«‘nce at once, 
and all three arbitrators must agree to the a\^ard and 
sign it(«). If the objection to the execution of the 
award is only formal, the court may remit the award 
to the arbitrators for correction. 

Duties.— The umpire enters on the reference in lieu 
of the arbitrators. He must decide the whole matter 
between the parties, and not particular points upon 
which the arbitrators cannot agree. The umpire must 
mftke his award within one month aft(*r the time 
allowed to the arbitrators, Imt tlie court has power 
to enlarge this time. The umpire has the same powers 
and is bound by the same rules as the arbitrators. 

Proceedings before the Arbitrator. — The arbitrator 
bay, with regard to the parties to the submission, the 

JBais f. ifaiiam (1866), 24 L. J. Cb, 631. 
mu t. Ifewton (1841), 10 L. J. C. P. 88. 

Selicdiile 1 (b). (»*) ^ 

t/nited Kinfdm Mutual AuaeUtiou t. Umston, (1898) I Q, B. 


(«») 

0 ^ 

J 
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powers of a judge, and the proceedings resemble those 
of an action (<). The attendance of witnesses and 
the production of documents can be enforced by 
subpoena (w), and disobedience is a contempt of court. 
Any person giving false evidence is guilty of 
perjury (.«). The arbitrator may, at his discretion, 
exclude persons who are going to be examined before 
him during the time that any of the other witnesses are 
giving evidence. A lay arbitrator is generally allgwed 
to have a legal adviser to sit with him or assist him 
during the hearing. If any question of law arises in 
the course of the reference, the arbitrator may at any 
stage of the proceedings ‘‘ shite a case ” for the ojunion 
of the court or a judge ; and if the court or, a judge so 
directs, the arbitrator is obliged to do so (;y). If the 
arbitrator refuses to state a case and majies his award 
summarily so as to preclude an application to the court, 
that is misconduct, and the award may be sent back 
with an order to state a case (s). 

An arbitrator may, generally speaking, take skilled 
advice, but it is not advisable that he should do so 
without the consent of the parties. Where an arbitrator 
is authorised to appoint an accountant, “ if not objected 
to by the parties,” he may not appoint one without 
communicating with the parties (a). As regards 
evidence, the arbitrator or umpire is bound to observe 
the rules of evidence no less than judges (6). The 

(0 In re £}nooh and Zaretziy, Bock Co't Arbitration^ [1910] 

1 K. B. 337. 

(i») Section 8. , 

(a-) Section 22. (y) Section 19. 

(*) Be Palmer Oo.and Hotken ^ Co.'t irJ«ra/ioji^[18983 1 Ij. B. 
131 1 

(«) In re TidtweU (1864), 33 BenY. 213. 

(3) In re Mnoek and ZareUhy^ Book Co:e\Arbitration, tnpra^ 
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arbitrator most hear both sides, and take evidence in 
the presence of both parties. He should receive all the 
evidence tendered, taking notes of everythinjj material, 
but if he rejects evidence* iind(*r Ji mistake as to its 
value it is not sufficient •ijround for .settin^^ aside the 
award ; similarly, if he r<ic(‘ive evi<lence upon matters 
not coming within the .scop(* of the reference, his award 
will not on that ground alone he set aside {/•). He has 
no right to call a witness without tin* consent of the 
parties (h),* 

An award will not stand if— 

(1) The arbitrator la'urs one party and refuses to 

hear the other. 

(2) He holds private communication with one party 

on the subject-matter of the reference*. 

(3) He examin(‘S witnesses on one side in the absence 

of the other party, unh'ss justitiably proceeding 

e.v parte. 

(4) He examines witnesses in the absence of both 

parties. 

Thk Awaki). 

and liequi sties of the Award . — The arbitrator 
should decide all matters .submitted to him under the 
submivssion, but he .should not go beyond thon ; if 
he transgress in either r(?spect the award is void. As 
soon as the arbitrator has executed the award, he 
should give notice to the pttrti(‘8 that it is ready to 
ba delivered. No precise form of award is necessary, 
but the award must be in writin/j, unless the submission 

(fl) Falkinahan x. Virtoruin Baiitcay ('oinmi$titiner$^[\Wli\ A. C., 

m. 


2 p 2 



580 


Arbitkatioits. 


provides to the contrary (d). By a recent statute all 
awards are chargeable with ten shillings stamp duty (e). 

The chief requisites of an award are three in number, 
viz. ; 

Firstly^ the award must be certain in meaning, so that 
the parties to the reference can understand how they 
are affected by it ; but the court will assist the parties 
to interpret it, if possible, and make any alterations 
necessary to make the meaning clear. If its nieaning 
cannot be interpreted, the award is bad. 

Secondly y the award must final : that is to say, the 
arbitrator can only make one award, except where 
several matters are referred, and the submission 
authorises a separate award on each. The itward must 
bo complete in itself and must be made at one time. 

Thirdly, the award must be jmsihle ami reasonable^ 
e.g.y an award that a party should deliver up a deed not 
in his custody or under his control would be void. 

If the award is bad in part it is not necessarily void j 
if the good can be separated from the bad, the latter 
alone is void, as where an arbitrator has awarded on 
some matters not within the submission*; but if the 
two parts are not separable the whole award is void. *■ 

lUferring Bach the Award. — The court may remit 
matters referred to the reconsideration of the arbitrators 
or umpire (/) ; they must make their award within 
three months after the date of the order for remis* 
sion {(f). The grounds for this are ; 

(a) Any defect sufficient to empower the court to set 
it aside. 

(<0 Schednk 1 (c). 

(«) Berenoe A<^ 1906 (6 Kdw. 7, c. 20), 8. 9. 

C/) Section 10. (^) Schfdvte I (4). 
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(b) That it is not final. 

(c) That the submission has been oxceedotl. 

(d) For omission throuj^h inadvertence. 

(e) For formal defects. 

(f) For mistake admitted by the arbitrator. 

(g) Where new and material evident^* has been 

discovered. 

This power applies not only to r<‘ferences Ijy consent out 
of court, but also to references l)y order of the court {h), 

Settintj Aside the Amrd. — The award will be set 
aside on the following grouiuU : 

(a) AVhere the arbitrator or umpire has misconducted 

himself (/). 

(b) If Hie award is uncertain or not final. 

(c) Where the arbitrator is guilty of fraud or refuses 

to hear the evidence. 

(d) For irregularity in the proceedings, c.//., not 

giving notice of the proceedings. 

(e) In a compulsory reference it tin* arlatrator makes 

a mistake of fact or law. lu ti reference by 
consent the court will not set a'*ide the award 
for mistjike, unless the mistake is apparent on 
■ the face of the award. 

The court will not grunt an application to set aside 
the award unless convinced of its necessity, but will 
rather remit the award under s. 10. 

Enforcing an Airard.— An award may, by leave of 
the court, be enforced in the sjmie manner as a 
judgment (k ) : 

.(a) action on the award. (This is the only 

(A) ScctioQ 16. 

(i) 11 (2). 


(A) Section 12* 
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remedy where the submission is not in 
writing.) 

(b) By attiichment. 

(c) By execution. 

The court will also grant specific performance of an 
award. 

Costs of Award and Remuneration of Arbitrator. 
— The costs are in the discretion of the arbiti;;itor or 
umpire, who may dii^ect how they are to be paid,(0, 
but when the submission provides that ther costs shall 
abide the event, the arbitrator has no power over them, 
otherwise he should direct which party is to pay in the 
award. The arbitrator may fix his own charges, and 
provided he does so in and as part of his a>vard, they 
cannot be taxed ; he has a lien on the award and 
submission, and may retain them until his charges 
are paid. He can also recover reasonable remuneration 
by action, if necessary ; for tin* appointment of a 
person as arbitrator in a mercantile dispute raises an 
implied promise hy the parties to the submission to pay 
for his services. Thus, the unsuccessful party to an 
arbitration must pay the remuneration of an arbitrator 
appointed by the other side, if so ordered by the 
umpire under his award, and the arbitrator can sue for 
the amount in question (m). The same principle applies 
with regard to the remuneration of an umpire appointed 
by the arbitrators. 

(0 Schedule 1 (i). 

(m) Cravnpton and Bolt v. Ridley & Co.; Brown t. Llandtmry 
Terra Cotta CV., Lmited (1909), 26 T. L. R. 626. 
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PATENTS, TRADE MARKS, AND 
COPYRIGHT. 

[These Subjects do not come within the curriculum for 
the Final Examination of Chartered Accountants, 
but they have been inserted in the Appendix of this 
Work in view of the representations made by those 
connected with certain other Examinations.] 
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PATENTS, TRADE MARKS, AND 
COPYRIGHT. 

, P.\TENT ACT, 1907. 

• 

Thebb is a common law right inherent in the Crown 
to grant to a subject the monopoly of a trade or manu- 
facture! This right .was restricted by the Statute of 
Mo&opolies, 1623, but the prerogative of the Crown to 
grant letters patent for the sole working of new trades 
or manufactures to the true inventor for a period of 
fourteen years or under was preserved. This right forms 
the basis of the existing patent law which was amended 
and consolidated by the Patents and Designs Act, 1907 
(7 Edw. 7, c. 29), 

Letters patent may be obtained (1) by inventors in the 
United Kingdom ; (2) by persons in the United Kingdom 
to whom an invention has been communicated from 
abroad ; (3) by legal representatives of deceased in- 
ventors ; (4) by persons belonging to those foreign states 
pi colonies which have joined the International Con- 
vention for the Protection of Industrial Property (a). 

Patent agents must be registered and are liable to be 
struck* off tde register by the Board of Trade for pro- 
fessional misconduct. No person can act as a patent 
agent unless he resides in the United Kingdom. 

The applicant for letters patent must, in the first 
instance, produce either a provisional specification of his 
invention or a complete specilication. The patent is 
ultimately dated as of the date of the first application* 
The specification is referred to an examiner for its first 
^txamination f he reports to the comptroller. In the case 
of a provisional specification the examiner has to iru^oite 



'Cffiast' Britain joined in 1884. 
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into the nature of the invention generally before allowing 
the application ; if his report is satisfactory a complete 
specification must be left within six months, which must 
be properly described, and conform to the provisional 
specification. When the first application is accompanied 
by a complete specification the examiner has to see that 
the invention has been described in the proper way»and 
is in accordance with the rules of the Board of Trade. 
The first examination, whether in two parts or^one, is 
followed by a further investigation in order to discover if 
the invention has been claimed or described in any 
previous specification, and includes (since the 1907 Act) 
an inquiry into specifications which may have been lodged 
at the Patent Office before the specification in question 
though not published. There is a right of appeal from 
the examiner to the comptroller, and from ‘the comp- 
troller to one of the law officers of the Crown. The 
patent is then accepted. 

After acceptance the grant of letters patent may be 
opposed by persons interested on the following grounds : 
(1) that the applicant has obtained his invention from or 
in fraud of the opponent ; (2) that the invention has 
been claimed in a complete specification made within 
the last fifty years ; (3) that the complete specification 
in question is insufficient ; (4) that the applicant in his 
complete specification claims something different tb wh^t 
is described in the provisional specification, and that the 
opponent has applied for a patent for this further 
invention in the interval. The opponent will not be 
heard to say that the invention was obtained from him 
abroad. The hearing takes place before the comptroller 
with the right of appeal to one of the law-officers. The 
comptroller may order the applicant to make general or 
specific references to prior claims for pafents (for the 
ground of opposition is the repetition of a claim, not the 
infringement of an earlier by a later patent), mr (since 
the 1907 Act) refuse to grant a patent altogether. 
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Persons residing out of the United Kingdom can 
(since the 1907 Act) obtain British patents either in their 
own names or by means of an agent, who is the importer 
of the invention and a trustee for the real inventor. 
Persons living in the coloiiies or states which have joined 
the International Convention may apply to have their 
patents dated as of the same date as the earliest pro- 
tection in the colony or state concerned if filed within 
twelve months and accompanied by a complete sjH'cifica- 
tioD* The subsequent proceedings are the same as in a 
British application. 

Patents maybe sealed within a few da) s after their 
final acceptance, and must be sealed within lifto<‘U 
months from the date of application (subject to certain 
allowances). If a patent lapses in this way through 
inadvertence it may now be restored, though prior to 
the 1907 Act this required an Act of Parliament. The 
patent is granted for fourteen years, hut the term may 
be extended. 

After a patent has been applied for or granted the 
patentee may apply for a patent for an improvement in 
his invention as a patent of addition wliicii lasts for as 
long as the original patent, and for which no further fees 
are charged < A patentee is also allowed, under certain 
circumstances and within certain limits (precisely sot 
ow4> in the Act, ss, 21 — 23), to make amendments of his 
patent. 

Bevocation of a patent may he ordered either by the 
comptroller or the Board of Trade, or the Court of 
Chancery. Application to the comptroller must be made 
within two months by a person who would have been 
entitled to oppose and on the grounds upon which the 
grant of the {patent could have been opposed. 

i^ny person may apply to the comptroller for the 
revocation of a patent which is being exclusively worked 
outside the United Kingdom after four years from the 
date of the patent; and if a patentee is not working hit 
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patent adequately or is prejudicing any trade or industry, 
any person may apply to the Board of Trade for a revo- 
cation of the patent or for a compulsory licence. After a 
primA facie case has been made out the Board of Trade 
refers the matter to the court. The court, generally, has 
power to make an order for revocation on t^ny of the 
grounds on which the comptroller or the Board of Trade 
could, and also on a number of other grounds, such as 
that the alleged invention is not new, or that it is not a 
manufacture; petition for revocation may be mad^ by 
the Attorney-General or by any person alleging that the 
patent was obtained in fraud of his rights, or that he was 
the true inventor, or that he had exercised the invention 
before the date of the grant. 

Patentees are now forbidden to impose restrictive 
conditions (such as were common before the 1907 Act) on 
the purchasers of patented articles or on licensees, and 
they are now allowed to abandon their patents. 

In actions of infringement (by the 1907 Act) the 
grounds of defence have been extended, and the defendant 
may counterclaim for revocation; a person threatened 
with an action of infringement may institute proceedings 
himself if the patentee does not bring his action within 
a reasonable time. . 

A register is kept at the Patent Office of proprietors 
of patents, their mortgagees, and licensees, of equitable 
assignments and options, and of notices as. to amend- 
ments and payment of fees. The* court has power to 
rectify the register. It is not clear how far registration 
is necessary to protect the title of an assignee. Co- 
owners of patents may not separately grant licences. 
On the death of a co-owner the legal estate in the patent 
counts as personalty. 

The Crown, the War Office, and (since the 1907 Act) 
the Admiralty have the right to use patents pn paying a 
sum fixed by the Treasury. 
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It is a criminal offence, punishable on summary con- 
viction by a ^ne of £5, falsely to represent that an article 
is patented. 

Design means “ any design (not being a design for 
a sculpture under the Sculpture Copyright Act, ISU), 
applicable to any article whether the design is applicable 
for the pattern or for the shape or configuration, or for 
the ornament thereof, or for any two or more of such 
purposes, and by whatever means it is applicable, whether 
by printing, painting, embroidering, weaving, sewing, 
modelling, casting, embossing, engraving, staining or 
any other means whatever, manual, mechanical, or 
chemical, separate or combined.” Copyright by regis- 
tration of designs lasts five years ; the design must be 
entered in one of fourteen definite classes according to 
its material. Exact drawings or photographs must be 
sent to. the comptroller before a certificate is issued. An 
appeal lies from the comptroller to the Board of Trade. 
The proprietor of the design, whether or not he is the 
author, may apply for registration. Designs need not 
be marked, but if they are not marked the proprietor in 
an action of infringement must prove that the infringer 
knew of the copyright. It is a criminal offence falsely 
to represent that a design is registered. 

The provisions relating to the International Convention 
to designs as well as to patents, and a registered 
design may be revoked if it is used abroad and not in 
the United Kingdom. 

Trade Marks Act, 1905. 

>t common 'law there is a right of action against any 
person for “passing off” goods as those^ of another 
peoBon ; the usual method of “ passing off is to adopt 
or to imitate the “mark” which that other ^rson 
^erally applies to his goods for the purpose of identifying 
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them. The Trade Marks Act, 1905 (5 Edw. 7, c. 16), 
consolidating and amending previous legislation on the 
same subject (especially the Trade Marks Registration Act, 
1875, and the Patents, Designs and Trade Marks Act, 1883), 
has for its object to fix the proprietorship of a trade mark ; 
the registration of a person under the Act as proprietor 
of a trade mark gives him the exclusive right to the use 
of the trade mark, consequently if another person adopts 
this mark or an imitation of it, the registered proprietor 
has a right of action for infringement, and in an action 
of “passing off (the two actions are usually combined) 
the adoption of a registered trade mark is conclusive 
evidence against the defendant. The Act of 1883, by 
connecting trade marks with patents, had given colour 
to the notion that trade marks were monopolies, the 
number of which should be limited ; the Act* of 1905 is 
based on the idea that goods of different qualities but of 
ap|)arent similarity should be clearly distinguished from 
one another in the interest both of the manufacturer and 
of the purchasing public. 

The Act first provides that there shall be a register 
of trade marks under the management of the Comptroller 
General of Patents, Designs and Trade Marks, who is 
called the Registrar. A trade mark can only he registered 
in respect of particular goods or classes df goo^s, and 
must contain or consist of at least one of the followkig 
essential particulars : 

(1) The name of a company, individual or firm repre- 

sented in a special or particular manner ; 

(2) The signature of the applicant for registration or 

some predecessor in his business ; 

(8) An invented word or invented words ; 

(4) A word or words having no direct reference to the 
character or quality of the goods, an^ not bemg 
according to its ordinary signification a geo- 
graphical name or a surname ; 
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(6) Any other distinctive mark, but a name, signature, 
or word other than such as fall within (1), (2), 
(3) or (4) shall not, except by Order of the 
Board of Trad« or the court, be deemed a 
distinctive mark. 

Ap exemption is made for trade marks existing before 
August 13th, 1875, and provision is made for allowing 
colours to be considered distinctive marks. 

Any 'person claiming to be the proprietor of a trade 
mark who is desirous of registering the same must apply 
in writing to the registrar. There is a right of appeal 
from the decision of the registrar cither to the Board of 
Trade or to the court at the option of the applicant. 
After the application has been accepted it is advertised 
by the registrar. Any person may within one month 
from the date of the advertisement give notice to the 
registrar of opposition to the registration of the mark, 
either on the ground of its resemblance to an existing 
trade mark, or as not being sufficiently distinctive. The 
matter is decided by the registrar subject to appeal 
to the court or, with the consent of the parties, to the 
Board of Trade. The court is the Chancery Division of 
the High Court of Justice. 

Under the, 1905 Act it is now possible for the pro- 
prietor’of a trade mark to “ disclaim " part of his mark 
to limit his rights only to the other part. This 
saves him from liability to opposition on the ground 
that his trade mark lacks the essential features ; for 
part obviously might not be distinctive though connected 
with or, perhaps, printed over a distinctive mark, and 
he would have no wish to assert proprietary rights in 
neu'distinctive parts at the risk of losing rights over 
the distinctive parts. The same proprietor may have 
whht are called associated trade marks, viz., similar but 
not id6nti<^l marks for certain classes of goods ; he may 
also split up a mark using its component parts as sepeurate 
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trade, marks, or have a series of marks for a number of 
similar goods. 

Associations which examine or test particular kinds 
of goods and certify the result of their examination 
by marking the goods may, with the leave of the Board 
of Trade, register their marks as trade marks., Lloyd's 
Register (L. R.) on shipbuilding materials is an exa&ple 
of this. The privileges of the Cutlers’ Company in 
relation to Sheffield goods are incorporated into the 
Act ; their register forms part of the general register ; 
a similar arrangement is made for Manchester cotton 
goods, the marks of which are registered at “ The 
Manchester Branch.” 

When the time for opposition has expired the trade 
mark is registered by the registrar as of the date of the 
application for registration, and a certihcatS is issued 
to the applicant. A trade mark is registered for fourteen 
years, and may then be renewed for another fourteen 
years on payment of the prescribed fees. If the proprietor 
does not use his trade mark for five years, anyone who 
is aggrieved may apply to the registrar to have it removed 
from the register. 

A trade mark can only be assigned in connection with 
the goodwill of the business concerned in the goods. 
On the dissolution of a partnership the apportionment 
of trade marks may be settled by the registrar, subjwt 
to appeal to the Board of Trade. 

The register may be rectified either by the registrar or 
by the court. The registrar’s authority is limited to 
applications by the proprietor for corrections of a clerical 
nature, for cancellations of all or part of the mark, and 
for Uie registration of assignees. The court deals with 
applications by aggrieved persons. ^ 

Disputes arising upon trade marks registered before 
1905 are determined either by reference to the Acts in 
force at the date of their registration, or to the present 
Act This Act provides for the first time ^at aciy reg^bt 
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tration which has been standing for seven years is to be 
taken to he valid in all respects unless it was obtained 
by fraud, or offends against s. 11, which forbids the 
registration of marks “calculate»l to deceive or contrary 
to law or morality.” This protection is one of the most 
important features of the 1905 Act. 

A fine of £5 may be imposed on a person for falsely 
representing a trade mark as registered, and anyone 
authorised to use the Royal Arms in connection with 
his ^trade may take proceedings against a person in a 
similar trade using them without authority. 

Merchandise Marks Acts. 

Criminal law in relation to trade marks is contained 
in the Merchandise Marks Acts of IhiH? (50 tt 51 Viet, 
c. 28) and 1891 (54 & 55 Viet. c. 15). 

By the common law, though it was an offence to cheat 
by selling goods as something ditlerent to what they 
were, it was no offence merely to imitate a trade mark. 
The first Merchandise Marks Act was passed in 1862; in 
1884 Great Britain joined the International Convention 
for the Protection of Industrial Property, and this neces- 
sitated the Act of 1887, to the provisions of which were 
added the provisions of the .Act of 1891. 

By the .Act of 1887 any person who forges a trade 
mark or falsely applies to goods any mark so nearly 
resembling a trade mark as to be calculated to deceive 
or makes any die or instrument for the purpose of 
forging a trade mark or disposes of or possesses such an 
instrument or applies any false trade description to 
goods or causes any of these things to be done is liable 
tQ be punished by fine or imprisonment with hard labour 
or both, and ,to have the goods forfeited and destroyed. 
The same penalties are attached to those who wilfully 
sell articles under a false mark. Persons whose ordinary 
business is to make dies are protected from prosecution. 
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The expression “ trade mark ” is defined as a mark 
used or proposed to be used upon or in connection with 
goods for the purpose of indicating that they are the 
goods of the proprietor of such trade mark by virtue of 
manufacture, selection, certification, dealing with or 
offering for sale (a). 

The expression “ trade description ” means *any 
description or statement as to quantity, place of origin, 
manner of manufacture, material of which the goods are 
made, or existing patent or copyright protecting.thtf 
goods. Special provision is made for distinguishing the 
place of origin of watches and watch cases, and having 
the watch case properly stamped at an assay office. 
By the Merchandise Marks Act, 1891, the customs entry 
relating to imported goods is now deemed to be a trade 
description. Formerly adulterated goods were imported 
under cover of the customs entry, but as that entry did 
not constitute a “ trade description,” no steps could be 
taken ; by making it a trade description offenders can 
be prosecuted. The same Act gives power to the Board 
of Trade to undertake prosecutions when the general 
interests of the country are affected. 

Prosecutions under the Act must be commenced within 
three year's of the commission of the offence or one year 
after discovery, whichever is soonest. Alfgoodg liable 
to forfeiture under this Act if imported from abroad aitli 
all goods of foreign manufacture bearing a trade mark 
which purports to be a trade mark of a trader in the 
United Kingdom (unless there is a clear indication that 
it has been manufactured abroad) are prohibited to be 


(a) The exprewion ‘'trade mark” i-* defined in the Acts of 1887 
and 1891 bv reference to the Patent^ Designs and Trade Marks Act, 
1889, whico has been repeale<i. The statute dealing with trade murks 
is the Trade MarkK Act, 1905, to which (by Tirtae of s. 88 or the 
Imterpretation Act, 1889} references to the Act of 188^ most mow be 
ccmstraed to refer 
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imported as if they were included in s. 42 of the Customs 
Consolidation Act, 1876. There is, however, no need for 
all imported goods to be stamped with their place of 
origin. 

On the sale of any goods to which a trade mark or 
a trade description has been applied, the vendor is 
deemed to warrant that the mark is a genuine trade mark, 
and not forged or falsely applied, and that the descrip- 
tion is genuine unless he expresses the contrary in 
writing (6). Provision is made in the Act, however, 
by which Conventional descriptions (which are not cal- 
culated to deceive), such as French chalk, Brussels 
carpets, Morocco leather, are not to be deemed false 
descriptions. 

A person who falsely represents that atiy goods are 
ipade by a person holding a Koyal Warrant, or for the 
service of the King or the Royal Family, or for a 
goyernment department, is liable to a penalty of £20. 


COPYUIOHT. 

Copyright is the exclusive right of multiplying copies 
of a literary, artistic, or musical work already pub- 
lished (c), apd “ if not the creature of our statute law is 
now entirely regulated by it ” (d). 


(ft) This i« “saved ” in 8. H of the Sale of G<K>dt* Act, 11598 (56 k 
67 Vict.c. 71), which nay* ; “Subject to the provi«ioD» of tbi8 Act and 
fl/ any ntatvte that behnlf there is no implied warranty” of the 
quality of goods in a contract of sale. 

(#) Before publication the rights of the author or owner depend 
upon common Ipw incident* of property, and vary according to the 
nature of the composition and the relaitous of the oartie* whose rights 
in qoeaiion. Theee right* are not, strictly speaking, “ copyright,” 
(d) Jffffryt V. Btfo$ey (1864), 4 H. L. Cos, 815, at p. 964 ; (kird v. 
i^«ie (1887), 19 App. Cas. 826. The history of the Bnglisli law of 
ct^rigbt isaet ont in Scruuon on O^yrigbt. Prior to the htatnte of 
Anne, 1709 (8 Anne, c. 19). there was no sutute expressly creating, or 
jndldnl deelritm expressly recognisisg, ot^yright. That statute rested 
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By the Copyright Act of 1842 (5 & 6 Viot. c. 46), the 
copyright in hooH endures for forty-two years from 
publication, or for seven years from the death of the 
author, whichever is longest, and is the property of 
the author and his assigns ; book is defined as " every 
volume, part or division of a volume, pamphlet^ sheet of 
letterpress, sheet of music, map, chart or plan separately 
published. After the death of the author the Privy 
Council may licence the republication of books which the 
proprietor refuses to republish. A copy of every hpok 
must be sent to the British Museum, and must be sent 
on demand to the Universities of Oxford and Cambridge, 
to Trinity College, Dublin, and to the library of the 
Faculty of Advocates at Edinburgh. In order to main- 
tain an action for infringement of copyright the author 
must register his book at Stationers’ Hall ; this may be 
done after infringement (c). Assignments of copyright 
may be entered in the register at Stationers’ Hall. A 
penalty of £10 and double the value of the book is 
imposed upon anyone other than the proprietor import- 
ing into the United Kingdom for sale or hire a book 
composed in the United Kingdom and reprinted else- 
where (/). 

The copyright of newspaper articles, articles in maga- 
zines and the like, is vested in the proprietor of the 
magazine or newspaper On payment to the author iof 
the article and not otherwise. Upon the expiration of 
twenty-eight years the copyright reverts to the author, 


TOpies of printed books in the author and purchasers for fourteen years. 
The period was extended in 1814 by 64 Geo. 3, c. 156, to a term of 
twenty -eig^t years or for life, whichever was longest ; that Act remained 
in force tiii 1842. The present law of copyright is in a state of the 
greatest confusion. 

(<r) Otmbaud v. Wallace (1877), 86 L. T. 704. 

(/) By the Customs Consolidation Act, 1876 (39 k 4<hVict. c. 36). 
^ 42. any imported copyright book is liable to be forfeited ani 
destroyed. 
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and during that period the newspaper proprietor must 
not publish the article separately without the consent of 
the author. 

Pirated books become the property of the owner of the 
copyright. By the Copyright Act, 1775 (15 Geo. 3, 
C.53), “(he two universities in England, and the colleges 
thetein, the four universities in Scotland and the colleges 
of Eton, Westminster and Winchester, are entitled to 
perpetual copyright in books given or bequeathed to 
thorn for the advancement of useful learning and other 
purposes of education.” 

The copyright of a lecture is given to the lecturer by 
the Lectures Copyright Act, 1835 (5 &. 6 Will. 4, c. 65), 
for twenty-eight years, provided he gives notice in waiting 
of his intended delivery of the lecture to two justices of 
the peacd living within five miles from the place of 
delivefy, at least two days beforehand. The penalty for 
infringing this copyright is forfeiture of the reprints and 
a fi.ne at the rate of one penny per sheet. The Act does 
not apply to a lecture given at a university, or a college, 
or a public foundation ; the law in regard to lectures of 
that character being left as it was in 1835. That law is, 
briefly, that before the publication of a lecture the author 
can prevent others from publishing it ; after publication 
anybody may reproduce it. The question, therefore, in 
iiJhe case both of lectures excluded from the provisions of 
the Act and those delivered without complying with 
them, is whether there has or has not been publication. 
A speech of Lord Bosebery, delivered at a public 
meeting, was held to be published so that the reporter 
obtain^ the copyright for his verbatim written report (^) ; 
a lecture of Professor Caird, delivered to a class in 
Glasgow, was held not to have been published {h). 


{y) Walter y. iaw, [IWoJ A. C. 631). 

(A) Caird r. Sim (1887), 12 App. Cm. 828. 
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The author of a dramatic piece is by the Dramatic 
Copyright Act, 1833 (3 & 4 Will. 4, c. 16), given the sole 
liberty of representing it at any place of dramatic enter- 
tainment for forty-two years or the life of the author and 
seven years, whichever is longer ; a penalty of 40«. or 
the full amount of the profit of the representation is pay- 
able to the proprietor by anyone offending against <he 
Act. 

By s. 20 of the Copyright Act, 1842 (5 & 6 Vict.,c. 46), 
the first representation of a dramatic piece is deemed 
equivalent to the first publication of a book.(ii) for the 
purpose of calculating the statutory period of copyright. 

The law of copyright in music is similar to the law in 
respect to the drama. The right of the performance of 
a musical composition is vested in the author by s. 20 of 
the Copyright Act. 1842, which applies the provisions of 
the Dramatic Copyright Act, 1833, to musical composi- 
tions. The law as to the printing of a musical com- 
position is covered by the Act of 1842, which includes a 
“ sheet of music ’’ in the definition of a book. 

The Copyright (Musical Compositions) Act, 1882 (46 & 
46 Viet. 0 . 40), compels the proprietor of musical copy- 
right to print the fact that the right of public representa- 
tion and performance is reserved, on the title page of the 
composition ; and where the right of printing and tlie 
right of performance are in different hands, to set th|^ 
out too. • 

The Copyright (Musical Conlpositions) Act, 1888 (61 A 
62 Viot. c. 17), allows the damages for unauthorised 

(») The exact etfect of a. 20 ia open to doubt. Scnitton aaipti)|UfiaM 
the law that : 

(1) A dramatic piece neither printed nor represented' ia the perpetual 

property of the author at common law. * 

(2) If represented but not printed, the author has 'Vplayrighf* for 

the statutory period and copyright, which may be peipetoal, 
of his uopoUished MS. * 

(S) if printed Imt not represented, the author has perpetdhl fdayright 
and copyright for the statutory period. 

TMs would ^>ply also to musical compoemons. See next pantgmpli. 
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performances to be fixed at the discretion of the court or 
judge. Under the Act of 1833, the damages were fixed 
at a minimum of 40s. or the value either of the loss to 
the plaintiff or of the benefit of the infringer, whichever 
was greater. 

By the Musical (Summary Proceeding) Copyright Act, 
190S (2 ^dw. 7, c. 15), a court ot summary jurisdiction 
may authorise the seizure of pirated copies of musical 
compositions which are being hawked in the streets, and 
by the Musical Copyright Act, 1906 (6 Edw. 7, c. 36), a 
person found in possession of pirated music is liable to a 
fine of £5 for the first offeuce, and to imprisonment for 
two months with hard labour or a tine of £10 for the 
second offence. 

By the Sculpture Copyright Act, 1814 (64 Geo. 3, 
c. 56), the sole right and property of any new and original 
sculpture, model, copy, or cast, rests in the proprietor 
for fourteen years, with an additional term of fourteen 
years if the maker of the original sculpture is living at 
the end of the first fourteen years. Copyright in sculpture 
can only be transferred by deed signed by the proprietor 
in the presence of two witnesses. 

The law of copyright in ctujraviiujs and prints can 
only be determined by reference to six statutes. By the 
Engraving Copyright Act, 1734 (8 Geo. 2, c. 13), the 
ipyentfors and engravers of historical and other prints 
4re given the copyright for fourteen years (extended to 
twenty-eight years in 1766), provided the date of publi- 
cation is engraved ; a person who infringes the copyright, 
besides forfeiting the plates and sheets, is liable to a 
penalty of 6s. for every print found in his possession, 
hall of which goes to the Crown, half to anyone who 
{(hes for it. 

By the En'graving Copyright Act, 1766 (7 Geo. 3, c. 38), 
the subject matter is more carefully defined, and the 
period extended to twenty-eight years. By the Prints 
Copyright Act, 1777 (17 Geo. 8, c. 67), the owner of the 
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copyright may sue an infringer for damages. By the 
Prints and Engravings Copyright Act, 1836 (6 & 7 Will. 4, 
c. 69), the protection of copyright in prints and engravings 
is extended to Ireland. By the International Copyright 
Act, 1852 (15 & 16 Viet. c. 12), s. 14, the provisions of 
the four Acts above mentioned are extended, to litho- 
graphs; finally, the provisions of the Fine Arts Copyright 
Act, 1862 (25 & 26 Viet. c. 68) (see next paragraph), are 
applied to engravings of any original painting, drawing 
or photograph. • 

By the Fine Arts Copyright Act, 1862, the copyright 
in paintings f drawings and 2 )hotogra 2 )hs vests in the 
author for his life and for seven years after his death ; 
they must be registered as in the case of books under 
the Copyright Act, 1842 (5 & 6 Viet. c. 45) ; a person 
who infringes the copyright is liable to forfeit*£10 to the 
proprietor for every copy, or the proprietor may ^ue for 
damages in the ordinary w'ay. 

A penalty of £10, or double the price of the work of 
art, is also imposed on anyone fraudulently producing or 
selling a work of art purporting to be signed or executed 
by someone who has not in fact signed or executed it, 
provided that person has been living within the preceding 
twenty years. • 

The importation of pirated works of art of this kind is 
prohibited. 'This Act extends to any British subject^ 
resident within the dominions of the Crown, but remedies 
can only be obtained in the United Kingdom. 

When a w^ork of art first changes hands without any 
agreement in writing as to the copyright, all copyright is 
lost unless it has been executed on commission ;<when it 
has been executed on commission, the copyright belong 
to the person giving the commission, unlep there is an 
express reservation in writing of copyright by'the artist. 

By the International Copyright Act, 1844 (7 & 8 Vi’et. 
0. 12), the Crown is empowered to grant copyright in the 
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United Kingdom to works — literary, musical or artistic — 
produced abroad, by Orders in Council relating to par- 
ticular countries, and imposing certain regulations as to 
registration on the part of the authors. The International 
Copyright Act, 1852 (15 A’ 16 Viet. c. 12), allows the 
adaptati 9 n of French dramatic or musical pieces and the 
rep?oduction (with acknowledgments) of French news- 
paper articles. The International Copyright Act, 1875 
(38 & 39 Viet. c. 12), gives power to the Crown to suspend 
the .clause in the Act of 1852 relating to dramatic pieces. 
These Acts- are now of small importance, because by the 
International Copyright Act of 1886 (49 &, 50 Viet. c. 33) 
the Crown was empowered to issue Orders in Council 
embodying the terms of the Berne Convention then in 
session. The Berne Convention was signed in 1887 and 
was established in the United Kingdom by Order in 
Council of November 28th, 1887 : an additional Order 
in Council was issued on ^larch Hth, 1898. The effect of 
the convention is that the author of any literary, musical 
or artistic work first produced after December 6th, 1887, 
in any of the countries included in the convention enjoys 
the same copyright in the British dominions as if the 
work had been first produced in the United Kingdom, 
If the author is not a subject of the country of origin, 
the publisher has the copyright ; but the copyright only 
er^dures in the United Kingdom for so long as it endures 
m the foreign country, and in any case not longer than 
the English law allows. 

Copyright within the empire can be secured by publica- 
tion in the United Kingdom, for by s, 29 of the Copyright 
Act, 1842 (5 & 6 Viet. c. 45), copyright secured in the 
United Kingdom extends to every part of the British 
dominions, but publication in the colonies does not, 
under the Act, secure copyright in the United Kingdom. 
The Colonial Copyright Act, 1847 (10 & 11 Viet. c. 96), 
enables the Crown to suspend the Copyright Act in the 
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case of particular colonies ; cheap foreign reprints may 
then be imported into the privileged colonies provided 
the local legislatures give some protection to the authors 
concerned {k). 

By the Canada Copyright Act, 1875 (38 & 39 Viet, 
c. 63), power was given to the Crown to assent to a 
Canadian Copyright Act (giving copyright for twenty* 
eight years and a second term of fourteen years to books 
published or republished in Canada), and a proviso was 
added forbidding the importation into the United King- 
dom of Canadian reprints. , 

By the International Copyright Act of 1886 (49 & 
60 Viet. c. 33), 8. 8, the Copyright Acts have been 
extended to works first produced in a British possession, 
with arrangements for their registration in local registers 
where such exist (/). • 


(k) Section 17 of the Act of 1842 would be suspended m well as 
the corresponding section in the Act relating to customs (now s. 42 of 
the Customs Consolidation Act, 1876 (39 & 40 Viet. c. 36) ), forbidding 
the importation of copyright books reprinted abroad, 

(/) It is doubtful whether this Act gives anything to works of art 
which they did not possess Iwfore. 
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ACCEPTANCE 

to satisfy’ the Sale of Goods Act, 4, 246, 248— 2ri0, 
piechulin^' the right to reject goods, 2Ub. 

Duyer of goods, refusing, 266, 267. 
of a bill of excliange, 304 d fteq. 

ACCOMMODATION BILL, 315. 

ACCORD AND SATISFACTION, 57, 58, 80, 335. 
discharge of bill by accord without satisfaction, 335. 

ACKNOWLEDGMENT, 

it« effect on the Statute of Lmiitations, 83—86. 
must be in writing, 5, 84. 

ACT OF BANKRUPTCY, 521 d «c</. 
what is an— 

assignment to trustee for creditors, 521, 522. 

when creditor may not rely on, 522. 
fraudulent conveyance, 522. 

assignment to official assignee of Stock Exchange, 508. 
fraudulent preference, 522. 

evading creditors by departing Iwmi England, etc., 523. 

intent to defeat or delay necehsarv, 523. 
execution on goods followed by sale or holding for 
twenty-one days, 623. 
filing declaration of inscdvency, 523. 
l«nkruptcy notice, 524, 526. 

• cannot be served on married woman, 42. 
final judgment necessary, 524. 
when counterclaim or set-off an answer, 524, 525. 
notice pf suspension of {atyment, 525. 
notice of— 

' effect on transactions Irith bankrupt, 546—647. 

revffkes banker’s authority to pay, 342. 
effect of, on current bill* of exchange, 62 n. 

cn 
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AFFREIGHTMENT, 

contract of, 415 et seq. And see under Charteb-pakty 
Bills of Lading ; Freight. 

AGENT, 113 et seq. And see Principal and Agent. 
signature of, 6—9, 97, 152. 
married woman, contracting as, 41. 

AGREEMENT. See Contract. 
discliarge by, 80. 

ALIEN 

owning British ships, 477, 481. 
when may be made bankrupt, 520, 
enemy, contract.^ of, 49. 

cannot in.sure, 363, 380. 

be partner of Englishman, 16-». 

ALTERATION 

of a contract, generally, 89, 336. 
bill or note, 335, 336. 
marine policy, 388. 
as affecting a surety, 452. 

AMBASSADOR, 

contracts of, 49. 

when Statute of Limitations runs m favoui of, 8.3. 

ANNUITY, 

partner.ship and receipt of, from profits of business, 162. 
ANTICIPATION, restraint on, 41, 42. 

APPRENTICE, 

infant liound as, 34, 35. 

APPROPRIATION 

of payment^, 64—66. See under Payment. 
goods, to contract of sale, 282—284. 

ARBITRATION, 573 et seq. 

submission, w'hat amounts to, 573. 

when a deed required, 574. 
effect of, on action, 675. 
alteration and enlargement of, 575. 
revocation of, 676. 
death of party to, 676. t 

reference under order of court by consent, 673. 

compulsory order of court, 673,^674. 
for inquiry or report, 573. 
trial, 574. 

[S ] 
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ARBITRATION — continued, 
statutory references, 574, 
reference by consent out of court, 574. 

implied provisions in, 574, 575. 
arbitrator, 576. 

interest in subject-matter, 576. 
misconduct, 576, 578. 
jqint arbitrators, 576. 
third arbitrator, 577. 

enlargement of time for making award, 576. 
conduct of arbitration, 577—579. 

•legal advice, 578. 
skilled advice, 578. 

musj; observe rules of evidence, 578, 579. 
may state a case for opinion of court, 578. 
remuneration, .582. 
lien, 582. 

umpire, app<.)intment of, 574, 577. 
duties of, 577. 
award of, 575, 577. 

agent td settle lo.s.'-e.s on policy may refer to, 136. 
partner cannot bind firm by snljinission to, 181. 
awdrd— 

time for making, 574, 575. 
is final and binding, 575. 
cost.s of, 575, 582. 
form, 570. 

.stamp, 580. 

rtspusite-- of valid, 580. 
mu.st be certain, 580. 
final, 580. 

* porsible and reasonable, 580. 

bad ih pait, 580. 

* referring back, 580, 581. 
setting a.side, 576, 581. 
enforcing, 681, 582. 
intei-e.st on, 68. 

ARTICLES OF ASSOCIATION, 200, 201. 

where none, regulations in Table A. apply, 200. 

of private companies, 217. 

alteration of, 201. 

r^tration of, 201. 

inspection of, 201. 

notice of, ihiputed to persons dealing with company, 200, 201. 

AflfelONM^NT 

of contracts, 62—67. 
rights, 53— 5«. 
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A8SIGNMENT-con«inw«rf. 
of duties, 56. 
equitable, 53. 

what constitutes, 53. 
cheque is not, 342. 
notice of, necessity for, 53. 
under Judicature Act, 1873, 53 -55. 
what may be assigned, 54—56. 
equities, is subject to, 54. 
absolute, meaning of, 54. 
by partner of share in profits, 175, 185, 18( 
of a marine policy, 363. 
life policy, 357, 358. 
fire policy, .359. 

of bill of lading, 415, 416, 433, 434. 

trade mark, 592. 
for benefit of creditors— 
not a bill of sale, 462. 
is an act of bankruptcy, 521, 522. 

AUCTION, sales by, 285. 

AUCTIONEER, 15.5-157. 

signature of, to satisfy Statute of Frauds, 9, 156. 
ix)wer8 and position of an, 127, 155—157. 
navnient to, 63. 

liability for conversion of, 157. 
lien of, 166. 

AVERAGE, 

particular average, 437. 

“ free of particular average ” clause, 305, 386. 
general average, 4.38 — 440. 

definition, 438. ' 

essentials of a general average loss, 438. 

adjustment of, 439, 440. 

interests liable to contribute, 439. 

not recoverable under suing and labouring clause, 38.3. 

recoverable under policy, ^4, 395. 

memorandum, 384, 385. 
shipowner’s Hen for, 437. 

B. 

BAILMENTS, 401. 

BANK NOTES. And m under Bill of Exchancms. 

differ from bills of exchange and promissory notes, 350, 851. 
are negotiable, 292, 350. 

- [ 4 ] 
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BANK NOTES-— iconh'nnet/. 
alteration of, 336 n., 350. 
as legal tender, 59, 351. 

BANK SHARES, 

contract for the piircha.se of, 30.* 

custom of Stock Exchange to disregard Leeinan's Act, 131, 
. 132, m 

banker!^, 155. 

as partners, limit in numher of, 161, 106. 
general lieu of, 155, 474, 475. 
relalionship to customer, 155. 
authority to pay bills, 155. 

cheipie.s, when revoked, 342. 
duty to ^ay cheque.s, 341. 
liable for wrougtul <lishono\ir of checpies, 341. 
rights and duties as to crossed clieiiues, 342—345. 
protection of collecting banker as to crossed ch»*<iue.s, 344, 345. 
who is a customer, 344 n. 
effect of giving immediate credit, 314, 345. 
protection of, paying bill with forged indoi^ement, 330, 346. 
cannot debit customer with forged bill **r • In.-que, 347. 

• negligence of customer geiierallv no answer, 346, 347. 
BANKRUPTCY, 519 

who may he made bankrupt, 519—521. 
act of bankruptcy, 521 et neq. .sVc f/iof THk. 
commencement of a bankruptcy, 536 n. 
petition, 526—527. 

death of debtor after, 521. 
conditions on whicli creditor may petition, 525. 
debtor’s petition, 526, 526. 
to what court, 626. 
proceedings on, 526, 527. 
receiving oi*der, 527, 528. 

against judgment debtor in lieu ol committal, 521. 

firm, 569. 
effect of, 627. 
rescission of, 528, 668, 
meetings, 528—630. 

fifst meeting, 528, 629, 560. 

quorum at, 529. 

who mhy vote, 529, 53Q. 

S roxies, 529. , 

ebtof must attend, 541. 

, adjudicatioi], 531, 532. 
grounds of, 631. 
annulment of, 531. 

on composition or scheme, 568. 

[63 
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BANKRUPTCY-icwt^mwerf. 

S ublic examination, 530. 
ebtor’ft duties, 540. 

statement of atfairs of the bankrupt, 540, 669. 
ca.«*lj account, eU*., 640. 
must aid in realisiitlon of pro)>erty, 541. 
discharf^e of tlie debtor, 432-- 435. 

rejKjrt of official receiver on application for, 632. 
court may suspend or attach conditioiLs to, 532, 633? 
when court bound to refuse or attach conditions to, 533, 

535. 

grounds for refusing or making conditional, 53i— 635. 
etfect of, 535. ^ 

of partner works a dissolution of the tirm, 187. 
limited partner, does not, 194. 
partnersliip, 520. 
infants, 38, 619. 
married women, 42, 51}), 520. 
lunatics, 620. 
aliens, 520. 

contracts with bankruj)!**, 48. 
effect on contracts, 48, 80, 545. 

vendor’s position, 268, 269. 
agency, 119. 
surety, 457. 

securilieswhereacceptorand drawer of bill bankrupt, 
otticial receivers, 548. 339, 340. 

appointment in ordinary ca.se'*, 548. 

,'is interim receiver, 527. 
duties and powers, 532, 548—550. 
when to act as trustee, 540, 548, 570 
special managers, 549. 
tiustee, 549 et seq. 

how appointeil, 549. 

official receiver may sometimes be appointed, 660. 
security by, 550. 

certificate of npi»ointment, 550, 551, 

Board of Trade may refuse to certify appointment, 551. 
termination of appointment, 551—653. 

I’esignation, 551. 
removal, 551, 552, 
on adoption of sr'heme, 552. 

making of receiving order against trustee, 552i 
release, 652. « 

generally takes property subject to equities, 637. 
distrmution of property by, 569 et teq. 
costs and cnarges, 669. 
preferential debti^ 660—563. 

[ 6 ] 



Indkx. 


BANKRUPTCY-^H-on^i/tMr//. 
trustee—oon/t mmf. 
duties, 653, 664. 

disclaimer of onemus 48, 664, 665. 

powers of, 555, 65G. » 

with consent of eommittee of in8i>ection, 666. 
accounts of, 557-— 551). 

, audit of, .558. 

must pay Juoncvs into Bank of England, 557. 

unless local kink authorised, 6,57. 
books of, 557, 5.58. 
i remiineralion of, 559, .561). 
how he should <leal will) proofs, 665. 
may redeem securities, .5,^), ,503. 
mus't estimate coiitiiigent claims, .504. 
in the hankriiptcv of a partnenship, 501). 
under a scheme, .508, 

debtor’s property, 536 t-t sf<j. * 

discovery o(, 631). 
what is included, .5.35 tt xcq. 
jjnTjierty divisible amongst eredilors, .530— .538. 
after-ac(pured personal projierty, 530. 
leal estate, 530. 

powers, .537. 
rights ol action, .537. 

gCKKls and <lebts in repute<l ownership of bankrupt, 
wsjuestration of kmelue, ,531). 637, 638. 

bankrupt’s salaiy, 539. 

properly not divisible amongst credibus, 538, 639. 
ownei-sliin of, 640. 
comprisect in bill of wile, 460, 407, 
committA* of inspection, 563. 

may aimietimes apiK>int a trustee, .5.5(». 

• duties ol, 66.3, 6.50, .5.58. 
ainlit ol truslxads accxmnta l»y, 6,58. 
removal and i-esignation of inciiiber of, 5.53. 

Board of Trade act# if none ap|iointed, 663. 

'ebte, 560- .5G6. 

how proved, .563 — *506, 
preferential, 631), 660— .563. 

^dte^ taxes, wages, salary, li31, 660. 
connieasation payable to workman, 231, 660, 
distress Huliject to above, 662. 
abovctrank equally mter $e, 232. 
claims of apprentice or articled clerk, 561. 
money due irom officer of friendly society, 661, 

* fiavinga l»ank, 661. 

funeral and testamentary expenseai 561. 

ILL. Sr ( 7 ] 
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BANKRUPTCY-conimued. 

debt9—contt»mi 

what may not be proved, 564. 
deferred, 164, 665. 
interest on, 562 n., 566. 
deceased insolvents, 560, 570. 
mutual dealing and set-otf, 564. 

set-off against calls, 224. 
landlord’s rights, 662. 
dividends, 566, 

reputed ownership clause, 467, 537, 538. 
fraudulent preference, 543. 
an act of l)ankruptcy, 622. 
what is not a, 544. 

rights of third persons obtaining property from preferred 
creditor, 544 

undue preference may not be, 534 n. 
execution creditor, rights of, 541, 
sherftTs duties, 641, 542. 
settlements, 542, 543. 

avoidance of voluntary, 542, 543. 

agreements to settle on marriage, 6|3. 
mortgagee’s rights, 544. 
protected transactions, 545 — 547. 
disclaimer, 48, 564, 555. 
effect of, 656. 
of leasehohls, 554, 555. 

• riglits of those injured by, 645. 
arrest of debtor, 531, 547. 
small estates, bankruptcy of, 570. 
compositioas and arrangements, 666 — 569. 
acceptance by creditors, 567. 
approval by court, 567. 
must provide fur preferential debts, 561. 
when security for payment of 7«. SiL in the £ retjuired, 
release of debts by, 567, 568. 667. 

aniiulraeiit of, 568. 
schemes outside the Act, 668. 

considemtion supporting, 19. 
partnership, bankruptcy of, 188—191. 

administration of joint and sepaiate estates, 188—191. 
exceptional rights of proof, 190, 191. • 

jiartner mav not compete with creditors,491. 
when creditor may prove without accounting for 
security, 191. * 

proofs, 563 — 566. 

debts p^o^'able, 538, 563. 

[ 8 ] 
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BANKRUPTCY —continue^i 

^tooh— continued. 

proof .for value of f'oo<l8 taken under reputed ownenhip 
elaiiBe, 538. 
mode of proof, 565. 
admission and rejection of, 565. 
debts not provable, 564. 
by secured creditor, 562, 563. 

• voting? by secured creditor, 5,30. 

BANKRUPT.CY NOTICE, 42, 524, f>25. 
cannot be served on imirrietl woman, 42. 

BAiyRATRY, 382, 488. 

BARRISTER 

authority of, to bind client, 136. 
cannot sue for fees, 49. 

•BILL OF EXCHANCE 

a negotiable instrument, 287. 
history ^f, 288 ct net/. 
definition, 29H, 

jmist Ije uncimduiomil, 298. 
must be in writinj(, 5, 298, 302. 

material t*n whidi bill may be written, 302. 
statutory and common law relating to, 297, 298. 
stamp, ^)3. 
forms, 299. 300. 
parties, 300, 303, 304. 
signature of, 303, ,304. 
by com|jany, 303. 
agents, 134,304. 
mrtners, 183, 303. 
infent, 32, 35, 30, 1103 n., 304. 

,blan*k signatures on stamped paper, 301, 302. 

doctrine of estopiK:! applies to, .302. 
date, 301. 

may be inserted after bill issued, 301. 
post-dated or ante-dated, 301. 
dated on Sunday, 29, 301. 
aum pnj'able, 301. 
words •* value received,” 302. 
acceptance, 304 et eeq. 
meaning of, 305. 
how efiwted, 304, 306. 
who may accept, 305, 308. 
wh^ irrevocaole, 306. 
presentment for, 306, 307. 
when necesaary, 306. 

2&a C0| 
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BILL 0^ EXCHANGE-fonituttcrf. 
acceptance— fonitwuft/. 

presentment for — continued. 
time for, 306. 

by and to whom to be made; 306, 307. 
through po.st office, 307. 
excused, 307. 

admiasions con8e<pient on, 326. 
acceptance for honour sujmi protest, 306. 

(puilified acceptances, 309. 

holder may refuse to Pike, 309. 
effect of taking, 309. 
delivery of a bill, 305. 
payment by, 61. 

negotiation of a bill, 302 n., .309—312. 
what is negotiation, 310. 
how effected, of bill to bearer, 310. 

order, 310. 

restricted, 309. 
indorsement, 310—312. 

transfer without, rights of holder, 310. 
pirtial, is bad, 31 1. 
allonge, 310. 

presumption as to order of, 328. 
indursemeiils in blank and special, 311. 
conditional, 311. 
restrictive, 311. 

“ sans recoil rs,” 311. 

forged or unauthorised, 330, 331, 345—347. 
title accpiireil abroad under, 346. 
transferor by delivery, wananty of, 312. 
holder of a bill- 
definition, 312. 

holder in due course, 312, 313. 
rights of holder, 313. 

holder in due course, 313. 

Tierson claiming under holder in due course, 
burden ot proof as to bona tides of, 315. 313. 

defects of title, 314. 
notice of, 314. 

negligence ot holder, no defence, 314. 
negotiation hack to, 317. 
valuable cousidenition, 315. 
drawee, not liable on bill, 304. 

fictitious, 321—323. 
acceptor, 304, 306, 325, 3^. 
liability of, 326, 326. 
admissions by, 326, 345. 
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BILL OF EXCHANUE—roHiiwMcrf. 

acceptor— n>wh‘« mi. 

for honour, 308, 326. 
drawer, 317, 318, 326. 

may sifjii “.saiH recours,” 317, 318. 
adniis-sions of, 327. 
liability of, 326. 
iights against acceptor, 317. 
right to notice of ‘lishonoiir, 318, 310. 
indorsers, 317, 327, 328. 

may sign “sans recours," 317, 318. 

• admissions by, 327, 34r>. 

rights against drawer and prior indoisers, 317, 328. 
right to notice of dishonour, 31^^, 310. 
who are liable as, 327,328. 
notice of dislnaiour, 318—322. 
must generally be given, 320. 
within wiiat lime, 310. 

wheie bill in hand.s of Jigeiit, 310. 
excuses for delay, 310. 
to and by whom to be given, 310.' 
no particular f<trm re^piired, 320. 
when need not be giiell, 321, 322. 
given by holder is g(s><l lor sttiiie otlier panics, 320. 
proU'st — 

form of, 324. 
time for, 325. 
jdace of, 325. 
exjteii.ses of, 320. 
of foreign hill, 338. 
damage^ measmc of, 320. 
loss of bill, 316. 
ac^inmoflation bill, 315, 3.‘K). 

, overdue bill, 316. 
discharge, 3^ ct m/. 
payment, 3.30—335, 

l>efore maturity, 316. 
by whom, 330. 
to whom, 3;i0. 
when, 330- 332. 

when payee tictitions, 322—324, 330, 
days of grace and bank holidays, 331. 
presentment for, 332—334. 

* time for, 332. 

R lace of, 332. 
y and to whom, 333. 
excuses for delay, 333. 
excuses for non-presentment, 333. 
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BILL OF EXCHANGE-cwiiwmed. 

disclmrge— 

payment—conftnM^rf. 
for honour, 334. 
amount, 334. 

bankeFs authorit}’ to pay, 16&, 
waiver, 335. 
cancellation, 335. 
alteration, 335, 336. 

in the case of a Bank of England note, 336 n., 350. 
merger, 337. 

interest on, 69, 329, 334. 
forgeries, 346 — 347. 

negligence facilitating, 345, 346. 
bills in a set, 3.37. 
foreim bills, 338. 

difference between, and inland bills, .338. 
must be protested on dishonour, 338. 
law applicable, 338. 
agreements intends to control, 339. 
rule in Ex parte Waririg, 339, 34t*. 
cheques, ^ee Cheques. 
promi8.«ory noto. See Phomissory Notes. 
option to treat bill as, 3ti0. 

BILLS OF LADING, 
definition, 427, 428. 
form, 428. 

documents of title within Factor, s Act, 141, 433. 
negotiable characteristics of, 275, 287, 296, 4.33,434. 
stamp, 428. 

incorporating conditions of charter-party. 415, .116. 
effect of, between shipowner and charterer, 41.'!. 

assignees', 415, 416. r 

signature to, 429. 

by master, 429 — 433. 

generally quA agent of the owner, 429—432. 
may be agent of charterer, 429—431. 
to extent of goods on board only, 431. 
liability of master signing for goods'uot on board, 431, 
mate’s receipt, 429, 

Bills of Lading Act, 1865, 431,432,434. . 

clean bill, 433. 

duty of muster as to deliver)* of goods, 434, 4.^. 
excepted risks, 432. 

bills in part and in different hands, 434, 435. 
pass gooQS at common law, 434. 

unless sent with bill of exchange which is not accepted^ 
not within Bills of Sale Acts, 463. 
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BILLS OF LADING — continuaL 

freight under, 435, 436. Ami see Freight, 
fihomd be amongst ship's pajiers, 485. 
transfer of, 296, 433—436. 
rights and liabilities of indorsee, 434. 

pledgee, 434. 

BILLS OF SALE, 461 et seq, 

• include, 462. 

do not include, 462, 463. 

real nature of transaction iiujuired into, 464. 

object of Act of 1878, 461. 

1882, 461. 

* absolute and conditional bills, 461, 464. 
reputed ownership, when within, 467. 
reiiuisites, 464 et seq. 

registration, 464, 465, 
renewal of registration, 407, 
consideration, 405, 466, 471. 
attestation, 465, 

defeasiince mu.st be on 'anie j)aper as bill, 460, 470. 
further lorinalities in conditional bills of sale, 407 et icq. 

■' .statutory forms, 467- 471. 
sejjurate grantors, 46tl 
aadre.'is of purtie.s, 469. 
after*ac(juired chattels, 469. 
only j)er8onaI chattels may Ik? assigned, 469. 
assignment “as beneficial owner,” 470. 
c(wenants for payment, 470, 471. 
consideration must l>e £;i0, 471. 
schedule, 472. 
avoidaice— 

as alwolute bills of sale, 460, 467. 

• bills of sale by way of security, 467, 468, 471. 
apprent possession, 466. 
pnoritv, tnter le, 467. 

when goods subject to conditional bill of sale may Ik? seized, 
when grantor may apply to restrain sale, 47^ 47i. 

sale of goods seized in execution, 473. 
ship by bill of sale, 4>>0. 

BONDS PAYABLE TO BEARER 

. are sometimes negotiable, 295. 

BOTTOMRY BOND, 489-491. 

. what is, 489. . 

wbeis master may execute, 490, 491. 
essentials of, 489, 490. 
effect of a, 490. 


[ 13 ] 



Index. 


BOTTOMRY BOm-eontirnuiL 
prioritit‘fi of, 476, 490. 
noMer h»w an insuniUle interest, 365. 
on cargo, 491. 

BOUGHT AND SOLI) NOTES, l.)2, 153. 

BREACH OF CONTRACT, 71. ajK/cr Contract.* 
procured by third party, .'>0, 51. 

e\<*u.Hes for, 50, 51. 
trade dispute^, 52. 

BRIBERY 

of agent, 125. 

by partner, liability of eo-partner, 166. 

BROKERS, 

definition, 151. 

lx)ught and sold notes when binding on parties, 152. 
broker’s books, signed entry in, 152. * 

primarily agents for \endor, 152. 
di8tingui.shed from factors, 1.5(1, 152. 
liability of, 153. 
no hen, as a rule, 153. 

|iayment to, 63. 

insurance liroker, 153, 154, 362. 

lien of, 474, 475. 
ahipbrokers, 155. 
stockbroker. See that Title. 




CARGO, 

obligations to provide and load, 420, 421. 

as to unloading, 422, 423. 
jettison of, 439. 
lien on, 423, 437, 474. 
hypothecation of, 491. 

contraband, rights of seamen on ships cariying, 498, 499. 

CARRIER. And m Affreightment. 
definition of a common carrier, 401. 
duties of, 402, 403. , 

warranty of consignor as to dangerous goods, 403, 
place of delivery, 402. 
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CARRIER--cow<tnit<?rf. 

liability of land carrier for lo^s or dannige, 404—408. 
at coninion law, 404—40(5. 

not liable lor “act of God,” 404. 

defect of thing carried, 406. 
neglect of owner, 405. 
might Jigree to limit liability, 40(5. 
under the Carriera Act, 40(5 -408. 

what articles within the Act, 40(5. t 

special contracts, 107. 

felony of servant, 408. 

passenger’s luggage, 408. 

delay, 408. 

liability«of a sea carrier, 400, 410. 

none, as to certain articles, when value not declaied, 409. 
for loss of life or good**, etc., limited, 409, 410. 
railway company, 410- 414. 8-c thnt THIi\ 
carriers’ remuneration, 115. 
lien, 415, 474. 

stoppaf^ la traiisHa of good- in jios-essioii of, ‘270—275. 


CAVEnil KMPrnn, 257, 2(51. 

CHAMPERTY, 25, 2(5. 

CHARTER-PARTY, 410 <t 
definition, 41(5. 
stainji, 417. 
form, 417—419. 

execution of, by agents, 14(5, 148. 
manugiii}* owner mnv make, 487. 
ino»)rj)onition of, in lull ot liiding, 415, 41G. 
may amount to a demise oi the .4np, 417, 429-431. 
usual elauses, 419 - 42(5. 
comlitions precedent in, 419, 1‘20. 
as t<t readiness ot ship, 419. 

sea worth ine.ss, 399 n.. 419, 420, 425. 
atipulations for providing and loading cargo, 421, 422. 

as to delivery and nnloadiiig of caigo, 421, 422. 
demurrage, 424, 426. 
cesser claiwe, 4M. 
excepted perils, 425, 428. 

. deviation, 426. 

Hen for freight, 423, 437. 

construed according to ordinary rules, 427. 

should l)e with ship’s papers, 485. 
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CHEQUES 

are negotiable, 287, 294. 

induded in deftnition of bill of exchange,' 298, 341. 
not equitable assignments, 342. 
when bauKei* bound to pay, 165, 341. 

liable for wrongful dishonour of, 341. 
revocation of authority to pay, 342. 
time for presentment of, 341. 
post-dated, 347. 

when dmwer not entitled to notice of dishonour, 321, 322 
drawn to order of lictitious person, 322—324. 
cro8.sed cheques, 342—345. 

general and special cros-ing, 342—344. 
crossing a material part, 342. 

obliteration of, 343. 
effect of words “not negotiable,” 344. 
protection of collecting banker, 344, 345. 
payment by, 61. 

to agent by, 135. 

protection of laying l)anker, 330, 346. 
forgeiies, 345 — 347. dad see that Title, 

CHOSE IN ACTION, 53 n., 501 n. Aiul see Assignment. 

CIRCULAR NOTES, 
negotiability of, 287. 

COMPANIES, 196-238. 

ditt'er from partuei'ships, 44, 160, 196. 

company may be limited partner, 194. 
foreign, 204. 
formation of, 196 et seq, 

. number of i)er.sons required to form, 196. 
limited anti unlimited, 196. 
private, 196, 217, 218. 
how constituted, 217. 
privileges ot, 217, 218. 

memoranuum of association, 197 — 199. See that Title. 
articles of association, 200, 201. See that Title. 
prospectus, 201 — 204. See that Title. 
statement in lieu of prospectus, 203. 
commission for underuTiting, when allowed,’ 203. 
shareholders and shares, 204 — 208. 

See Shareholders ; Shares. 
stock, 208. 
capital- 

meaning of term, 208. 
increasing, 208. 
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COMPANIES— coMtijiuerf. 
capital— co»<inM«rf, 
r^ucinff, 209. 

dividenas must not be paid out of, 209. 
when interest may be paid out of, 210. 
debentures* not i)art of company’s, 212. 
dividends, 209, 210. 

,contjact8 of, 44, 47. 

restrictions on borrowini;' powers, 4.*^. 
made before incorporation, 11(5. 
company acting as agents, 123, 124. 

• bills of exchange, 303. 

• debentures, ike that TxtU. 
director, 21*2, 213. 

restrictions on aj)|K)inlment of, 213. 
qualification, 213. 
accounts, 213. 
auditors, 214, 215. 

appointment of, 214. 
repiuneration of, 215. 
powers and dutie.s of, 214, 21(1. 
are usually officers of company, 214, 
meetings, 215, 21(5. 
statutory, 215, 21(5. 

directors’ rejxa t, 215, 21(5. 
annual geneml, 21(5, 
extraordinary, 21(5. 
resolutions, 216, 217. 
ordinary, 210. 
extraordinary, 216, 

copy D) be sent to registnir, 217. 
special, 217. 

•copy to l>e sent to registrar, 217. 
of 8ei>arate meetings in compulsory winding*up, 221. 
winding-up, 218—238. 
compulsory— 

grounds for compulsory order, 198, 218, 219. 

when coiiqtany deemed unable to pay debts, 
petition for, 219. * 219- 

who may present, 219, 220. 
restrictions on right of contributory, 219, 220. 
winding-up order, procedure under, 220. 

separate meetings of creditors and contri* 
butories, 220, 221. 
resolutions of, 221. 
statement of affairs, 221. 
preiiminaiy report of official receiver, 222. 
farther report of official receiver, 222. 
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COMPANIES 

winding-up, Gomnwhory -^continued. 
coninuttee ol inspection, 222, 223. 
constitution of, 223. 
nieinlier may not purchase nsset", 223. 
may sanction calls, 225. 
sanction of, for acts of liquidator, 226. 
special manager, 223. 
remuneration, 223. 
security by, 223. 
contributories, 224, 225. 
definition of, 224. 

“A" and “B” lists of, 224, 225. 

notice to persons settled on, 225. • 
liability of past members, 224. 
set-olf against calls, 224. 

where contributory bankrupt, 224. 
calls, 226. 

sanction of committee or court reiiuired, 225. 

how obtained, 225. 

set-off ngain.st, 224. 

])ayment of, how enforced, 225, 
li([ui(laW — 

provisional, 220. 
appointment of i»rivate, 221, 
security by, 221, 223. 
when official receiver acts ns, 220. 
may not purchase a.s.sets, 223. 
settles list of contributories, 224. 
calls by, 225. 

powers of, * 

with sanction of committee or cepit, 226. 
without sanction, 226. , 

in connection with proof of debts, 227, 228. • 
books to be kept by, 228. 
audit *)f accounts by Bt»ard of Tiade, 229. 

committee of iiKSpection, 223. 

remuneration, 232. 
removal of, 232, 233. 
resignation of, 2:13. 
release of, 233. 
proof of debts, 227, 228. 

apportionment of rent, etc., 227. 
interest, 227. 
future debts, 227. 
time for proof, 227. 
admission and rejection of, 227. 
expunging, 228. 
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COMPANIES.— cojihu<4<?rf. 

winding-up, coinpiilsory — conti»wJ. 
dividcuuls, 228. 

unclaimed, 230. 
meetings, 228, 

account. s and audit, 228, 22!). 

book.s to Ik* kept 1)V Inpiidator, 228. 

^ audit by P>oui'<l of Ymoc, 22S). 
statements m to pending lujuidalious, 229. 
companies licptidalion acetumt, 2.30, 
preferential payment, s, 230 232. 
co^ts, 230. 
delUs, 231. 

mun.iging director not “ clerk or -servant,” 231 n. 
* when distresH .subject to, 232, 

<lebentur(*s .subject to, 212. 

rent, 232. 

voluntary winding up 

how commenced, 233, 234. 
date of commencement, 234 
effc-cts of, 234. 

1i<piidaloi -- 

appointment of, 234, 23o. 

tiling notice ol, 23o. 
jK)Wei.s of, 23.'). 
duties •)!, 23(5. 

costs and I enumeration of, 2.30. 
dissolution of company, 230. 
liquidation under .supervision, 236. 
tran.sfer ami reconstruction, 2.37. 

rights of dissenting nieinliers, 237, 238, 
arrangements w ith cremlors, 238. 
dissolution of, effect on agent’s authority, 137. 

.CgMPbSlTION WITH CREDITORS 
* under Bankrujiky Acts, 5(50—509. 
outside the Acts, 508. 

con.sideration supporting, 19. 
regi8tei*ed cumpjuiies and, 238. 

C0N;)ITI0N 

precedent, 7 4, 00. 
concurrent, 74. 

difference Ixjlween, and a warianly, 74, 76, 90,;2r)6 ei »eq. 
none usually implied on sale of goods, 257. 
way be negatived or atiueied hy custom, 256, 257. 
when implied— 

off sale of goods, 257—200. 
on sale by sjimple, 259. 
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CON DITION — continued, 
when im^MeA—continued. 
by description, 267. 

of goods wanted for a particular purpose, 268.. 
title, 257. 

breach of, on sale of goods, 264. 

CONSIDERATION, 
definition, 16. 

executed and executory, 16. 
past, 16, 17, 20, 21. 
le^lity of, 17, 29 — 31. 
when must exist, 4, 6, 17. 
absence of, 17—19. 
adequacy, 17—19. 
for a deed, 2. 

must be set forth if contract within Statute of Frauds, 6. 

except in the, case of guarantees, 6, 441, 442. 
in the case of bills of exchange, etc., 17. 
need not be stated, .302. 

CONTRACT, 
definition, 1. 
forms of, 1. 
of record, 4. 

under seal, 1—3. And see Deed. 

by parol, 1, 3. 

executory and executed, 3. 

express and implied, 3. 

formation of, 4 et seq. 

written contract, when required, 4—11. 

And see Frauds, Statute of. 
when c<mtract must be by deed, 4. 
must be consideration in most cases, 6, 11, 17. 
essentials of, 11 et seq. 
proposal and acceptance. See that Title. 
voia, 21 et seq. 
voidable, 21, 32, 37.. 
illegal, 21 et seq. And see Illegality. 
unenforceable, 5 et seq.^ 21 et seq. 
capacity to contract, 31 et seq. 
by infant, 31—38. See Infants. 
with married women, 39 et seq. See Married* Woman. 
lunatics and drunken persons, 43. 
corporations, 4, 44—47. 
companies, 44 — 4 7. 
bankrupts, 48. 
aliens and others, 49. 
assignment of, 62—57. See Arsignmeni;. 
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CONTRACT—coniintwrf, . 
novation, 53, 54, 56. 
um Ttte enforced only by parties, 49, 50. 
rights and duties under a, 49 et iteq. 
procuring breach of, 50, 61. 
preventing making of, 51. 
trade disputes, 52. 
performance, 57 et mq. 

• a*fccord and satisfaction, 67, 58. 

payment, 58 d See Payment. 
breach of, 71 et geq. 

.right to rescijid, 71 et KiUf, 
dauiiigea, 71 t< «C(/. 

specific i>orformance, 3 n., 9, 34, 72, 80. 
qmfituin meruit, 72^ 77. 
partial, 72 et geq. 
anticipatory breach, 75, 2(53. 
by renunciation during performance, 76. 

promisor disabling hiuisclf frum performance, 76. 
conditions. See Condition. 
warranties. See Warranty. 
termination of a, 80 et scq. 

• Ijy agreement, 80. 
performance, 57. 
nreach, 71 et eeq. 
lapse of time, 81 <t gi q. 

Ami gee LIMITATIONS, STATUTES OF, 
impofsibility, 86—89. Stc that Title. 
merger, 3, 89. 
bankruptcy, 48, 89. 
alteration, 89, 336. 
iBisrenresentation, 9(5—98. 
contract sale, 239 et geq. 

agency, 1 13 cf »eq. 
jwrtneraliip, 159 deeq. 
carriage, 401 et eeq. 
insurance, 352 et iwq. 
negotiable contracts, 28(5 d tAq. 
undue influence and duress, 10.5. 
uberrinuB JUlei, 99. 

when'governed by foreign law, 106 d teq. 

CO-OWNERS* 

are not necessarily partners, 161, 163, 164, 486. 
can sell to one another, 841 n. 
of a vessel, 486—488. 
liabilities of, 487, 488. 

when disagree as to nse of the ship, 487, 486. 
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COPYRIGHT, 595-602. 
definition, 595. 
book, 696. 

definition, 596. 
duration of copyright in, 596. 
registration of, 696. 
university copyright in, 697. 
newspaper articles, 596. 

rights of author in, 596. 
lectures, copyright in, how acquired, 597. 
duration of, 597. 

what nmoiints to publication, 597. 
dramatic pieces, 598. 

duration of copyright in, 598. 
music, 598. 

nolice of reservation of jierforming right. 598. 
damages for unauthorised jierformance, 598. 
pirated copies, 699. 
sculpture, 599. 

duration of copyright* in, 599. 
engraving.s, prints and lithographs, 599, 600. 

duration of cojiyright in, 599. 
paintings, drawings, photographs, 600. 
duration of copyright in, 600. 
penallie.s for infringement, 6<H). 
importation of pirated, 600. 
executed on comniiasioii, copyright in, 600. 
international copyright, 600— 6oi 
protection in British dominions, 601, 602. 
designs (trade), 589. 

• CORPORATIONS, 
definition, 44. 
contracts of, 4, 44—47. 
limits to contractual powers, 44, 45. 
use of seal necessary ; exceptions, 4, 45—47. 
acting as a^nts, 124. 

Am see Companies. 

CREDIT, 

misrepresentation as to, 97. 
must be signed, 97. 
agent cannot bind principal, 97. 
goods sold on, 252, 253, 268. 

CUSTOM, 

personal liability of agent by, 142, 144, 147, 153. * 
may authorise delegation by agent, 126. 
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CUSTOM —continiieil 

when binding on princijwl eniploving ftgt'iit, 130—132, .'KH), 
eflect of, oil autliority ot laoiTuiitiK* agent, 13S>. 510. 

on sale of gcxitU, condition in:n be negilti^lMl or annexed bv, 

250, 257. 

to treat inatrunients as negotiable, 287, 288 scq. 

may be of reccnit growlli, 288. 
of Stock Exchange, 130 — 132, I4(t, 509, 510. 


1 ). 


DAMAGES 

* on breacli of contract, 71 fi snj. 
for fr.ifidiilent nli.srej)re^entatlon, 90. 
liquidated, what aie, 77. 

distinction l>eiwcen, and penalty, 78. 
rule.s for assessing, 79, 80. 
reniotene'<H of, 79, 
in contract of sale, 202 - 207. 
on diahononr of bill <d’ excliange, 329. 
none for innocent misiepieseulatioii, 98. 

• , exception-*, KXt, 101. 
assignment of right to reujxer, 5,5. 


DEATH, 

lapse of offer by, 10. 
revokes banker’.s autlioritx to pay, 342. 
liability of sea-cart ier.s for causing, 409, 410. 
of surety, 455. 

debtor alter banknijilcy petition, 521. 
parUicr, lialulity of hi.s estate, 107, 171. 

may dl^•.ol\e pailnetsliip, 187. 
limifed pmtuei does not dissolve partneisliii), 194. 
cnect of, in iLssigning coiumct, 52. 
on peisonal conlra« t>, 67. 
autliority (tf agent, 119, 137. 
presentment <»f bill of excliange, 307. 
notice ot dishorionr, 320. 

Stock Exchange iraii.saetioitK. 513. 
8ubmi.s8ion to arbitration, 670. 

;)EBENTURks, 
definition, 210. 
are not flills of sale, 463, 
floating chat)^, 211. 

rtibject to preferential debts, 212. 
registration of, 211. 

M.L. 2 a 
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DEBENTURES— 

effect of omwsion to register, 211. 

money borrowed on, not mrt of company’.'* capital, 199, 212. 
remedies of debenture holders, 212. 
as negotiable instruments, 211, 287, 296. 
create intere.st in lands within Statute of Frauds, 10. 

DEBT, 

assignment of, 54, 55. • *. 

receipt of, out of profits does not create partnership, 162, 163. 

DECEASED INSOLVENT, 

administration of estate of, 570. 

DEED, 

essentials of, 1, 2. 
sealing of, 1, 2. 
delivery of, 1, 2. 

as escrow, 2. 
indented and prill, 2. 

differences between a deed ami a simple contract, 2, 3. 
consideration, 2, 17. 
merger by, 3. 
estoppel by, 3. 

appointment of agent by, 45, 116. ’ 
agent contracting bv, 142. 
partner cannot bind firm by, 183. 
when requisite, 4, 45, 47, 81, 515, 616, 574. 
for transfer of shares, 515, 516. 

J)EL CREDERE AGENT, 127, 128. 

DELIVERY, 252 et seq. And see under Sa.le pp Goods, 
Contract for. 

DEMURRAGE, 424, 426. 

DIRECTORS, 

liability for misstatements in prospectus, 100. 

DISCLOSURE, 

duty of, in contracts uberrimce Jideiy 99. 
non-disclosure and fraud, 91, 99. 
in contracts of marine insurance, 366, 367. 

DISSOLUTION 

of partnership, 176. 
company, 236. 

DIVIDEND WARRANTS, 

negotiability of, 295. 
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DOCUMENT OF TITLE, 141, 243, 244. Sre Factors Act. 

DRUNKEN PERSONS, 

contracts with, 43. 

DURESS, 105. 

E. 

ESCROW, 2. 

ESTOPPEL 
, by deed, 3. 

• words or conduct, IK). 

agency by, 115, lid, IIH, 133, 134, 158. 
l»irtn(uship by, 118, 170 - 172. 
against owner of goods sold, 241 n. 

person signing bill or note in blank, :K)2. 
negotiability by, 297. 

EVIDENCE 

to prove memorandum under Statute of Frauds, 0, 7. 
teoieiitts as, 06. 

to discharge iigent contracting j)erw»nally, 142, 143, 140. 

prove theft by servant of carrier, 403 n. 
as to practice of Stock Exchange, 502 n. 
arbitrator must observe rules of, 578. 

EXCHEQUER BILLS, 287, 293. 


F. 

FACTORS? 

definition, 150. 

di-stinguished from brokers, 1.50, 152. 
powers of, 150, 151. 
insurable interest of, in gwnls, 151. 
when authority of, irrevocAble, 118. 
sales hy, 150. 

• payjnent to, 03. 
lien of, 161, 474, 476. 

Factors Act, 138—141. 

FACTORS ACT, 138-141. 

, vendor left in possession of goods or documents of title, 243. 
vend^ left in possesnion of goods or documents of title, 243, 

244, 

transferee of documents of title, rights of, 139—141, 243, 244 
2s2 [25] 
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FACTORS ACT— continued. 

disposition of goods or documents of title )3y inercantile 
agent under, 138 — 140. 
what is a “ mercantile agent,” 138. 

|M)sition of broker, 162 n. 
are “documents of title,” 141. 

“pledge” includes, 130 n. 
authority of agent to pledge, 139, 140, 151. 
effect of custom on, 139. 
rights of }dedgee, 140. 
ow!ier withdrawing authority, 140. 
right.s of consignees under, 140. 

FIRE INSURANCE, 

definition, 368. 

a conlract of indemnity, 353, 369. 

abnr'timv Jiilei, 99, 366. 
in-surable interest reipiircd, 358. 
ratification of unnutiiorised contract after lo^s, 359. 
a.ssigiiment, 369. 
rights and duties, 3GO. 
money may be laid out in rebuilding, 359. 
doctrine of subrogation, 300. 

insurer can only enforce rights of assured, 301. 

And m Ixsuuanck. 

FIRM. Andm PAUTNEusHir. 
wdiat is a, Ifif). 

jiartner may sue or be siuM in name of, 170. 
guaruntoo to or for, 109, 466. 

FOREIGN LAW, 106—112. 
a ([uestion of fact. 111. 
when contracts governed by, 106 — 109. 
contracts invalid by English law, 29, 109, llO 
enforcement of, 109, 110. 
according to Irx fori^ 110. 
personal disabilitie.s not always recognised, 109. 
foreign judgments. 111, 112. 
bills, 338. 

FOREIGN PRINCIPAL, 

agent of, presumed to contract personally, 147, 

has no implied authority to pledge creditof 157* 

^ of, may stop goods in tmimtuy 167, 158. 

FOREIGN SOVEREIGNS, 
contracts with, 49. 
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TORGERIES 

of bills and chefiues, 34r»— :U7. 
indorsement, 330, 331, 34.') -347. 
title acquired abioa«l under, 345. 
prott'ctiou of paving Uinkor, 346. 
nei'ligence facilitating, 345, 346. 

Uinker cunnol «lebit cuHtoiuer with forged bill, 347. 
r^overy of money paid under furge<l instrument, 317. 
of transfer of stock, liability of j»erson pre.-^mtin^, 138 n. 
power of attorney, hability of bi<‘ker acting under, 138. 

FRAUD, 

generally, 89 mq. 

nnistjHi (I) false representation offset, 91. 

not of o])ini()n, or intenti«)n, 91. 
can non-disclosuie be, 91. 

(•2) fact known to be false to the maker, 92. 

or made recklessly or without belief in its ’ 
truth, 92. 

moral and legal fratnl, 92, 93. 

(3) intemled to be a<'ted upon, 93. 94. 

(4) must actually deceixe, 95. 

(’)) damage, 96, 

representation as to )M'rsorrs cre<lii must be in writing, 97. 

remedies for, 96. 

alfecting foreigii judgment, 111. 

bills of exchange, 314. 
where ])artnership imlmed bv, 178, 187. 
money olitained by, inleivst on, 68. 
conceded, effect on Statute of Limihitions, 84. 

FRAUD??, STATUTE OF, 5 el $cq. 
sect. 4 -- 

proniise of executor to ])ay out of hi.s own estate, 6. 
guarantee, 5, 6, 441, 442. 
iigreeitient in consideration of marriage, 5, 10. 
intere.st in land.s, 5, 10, 245 ii. 

agreements not to U* pei formed within the year, 6, 10, 11, 
the metnomndum, 6—9. 
signature, 5, 6, 8, 9. 

by an agent, 6 — 9, 1.56. 
agdlit maybe verbally autboriaal, 115. 
consideration must up|)ear in the writing, 6. 

eiiccpt in the case of guarantees, 6, 441, 442. 
writing may be made at any time before action, 6. 
past performance, 9. 

contract not complying with, unenforceable by action, 5 el 
promise to indemnify not within, 128, 443, 4t4, 246 n. 
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FREIGHT, 

definition, 435. 
when payable, 436, 43G. 
freight, pro raid, 436- 
dead freight, 436, 437. 

liability for, 436. 
lien for, 423, 437. 

when goods landed by ahipowner, 423, 437. 
may be insured, 365. 

commeiieemenl of risk on, 374. 
when mortgagee entitled to, 484. 
remedy against, for wages, 600. 


G. 

GAMING AND WAGERING, 
what is, 27, 513—615. 
contract ol, void, 28. 

securities deposited under. 27. 
money dt’]x)3ited under, 27. 

Gaming Act, 1845, 26. 

1892, 28. 

Stock Exchange w'ogers, 27, 613—515. 
bets by agents, 28. 

right to indemnity affected by the Gaming Act, 1892, 28^’ 
money received for principal must l)e paid over, 29. 
policies of marine insurance by way of, 365, 366. 

GENERAL AVERAGE, 438. See undi^ Average. 

GOODS. dor Sale OF Goods. 

GOODWILL, 
definition, 191. 

contract in restraint of trade part of, 24. 
forms of, 192. 
assignment of, 192, 193. 

effect of, on right of assignor to carry on business, 192, 193. 
sale of, on dissolution of partnership, 179. 

by trustee in bankruptcy, 193 n. 
of partnership does not vest m survivors, 180. 
sale of, for profits does not create partnership, 163. 
veudor^s claim deferred in biuikruptcy, 164, ' 

GUARANTEES. And see Surety. 
definition, 441. 

must be in writing, 5, 6, 441, 442. 

consideration need not appear in the writing, 6, 441,^442. 

must be collateral to anotW contract, 442, 443* 
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GUARANTEES—coniiftMfrf. 

contracts reseniblin^j, 128, 354, 366. 
fi;Qarantee to or for a firm, 109, 460. 
partner cannot bind firm by, 1S3. 
rights of a guarantor, 440 et w/. 
against pnnci^tal debtor, 447. 

creditor, 448—450. 

, co-sureties, 450, 461. 

• liability of a guarantor. 444—446. 
discharge of a guarantor, 151 et «(/. 
interest on, 67. 

continuing guarante<*s, 451—457. 

, revociition of, 455, 456. 
bankruptcy of debtor, 457. 


H. 

HORSE, 

.sale of, 242 n. 

wheu'iiece.Nsary for infant, 37. 

carriage of, by railway company, 410—413. 

HUSBAND AND WIFE, 39. Ami m Mahkieo Woman. 
undue infiuence not pre.sumed, 105. 

HYPOTHECATION 
of ship, 489—491. 
cargo, 491. 

And m Bottomry Bond ; Responmestia. 


I. 

**IQNORANTIA JURIS N(fN EXCUSAT," ia3, 104. 

” (LEGALITY, 21 d 

at common law, 21 el seq. 

agjKjements of an immoral nature, 22, 23. 

contrary to public jhiHcv, 21 el seq. 

' marriage brokage contracts, 23, 31. 

« restraint of trade, 23—26. 
lie of public offices, 23. 
lainienance and champerty,' 25, 26. 
by statute, 26 d $eq. 

when doubtful whether illi^l or no, 26. 
j^ynient of beta on horse races, etc, by bills, 29. 
money lent for gaming, 29. 
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ILLEGALITY— fOHh‘nu<;rf. 
by sUitute— fon/injW. 

gaiubling on Ions l)y maritime, perils, 365. 
sales on Sunday, 29. 

sale of bank slnires against provisions of Ijecman’s Act, 
contracts contravening Money-lenders Act, 71. 30. 

eifect of illegnlil.y, 30, 89. 

arising after contract made, 87, 187. • ^ 

recovery of money paid under illegal contract, 30, 31. 
court will refu.'^e to enforce contract tainted by, 21,‘ 363. 
payment cannot be appropriated to illegal debt, 65. 

IMPOSSIBILITY, 

when performance excused by, 86—89. 
aiising sulisccpiently to contracts, 87—89. 
of performance caused by one party, 76. 
caused by law, 87. 

perishing of per.son or thing, 87, 88, 
when contract based on happening of event, 88. 
eifect on rights of parties, 89. 

INDENTURE, 2. A ml str Deed. 

INFANTS, 

detinition, 31. 

limits to eontraetual power.s of, 31 et seq. 
contracts l>v, at common law’, 32, 33. 

Infants’ Relief Act, 1874, 21 m, 31-34. 

Betting and Loans (Infants) Act, 32. 
contracts regarding leases, partnerships, 8hare8„3.3, 34, 166, 
ot service, 34, 3.5. 199, 204. 

in restraint of trade, 35. 
contract of apprenticeship, 34, 35. 
ratification by, 33, .34. 
necessaries, 31. 

how determined, 35, 36. 
examples of, 37. 

cannot be sued on bill of exchange, 32, 36, 36, 30i n., 304. 

bond with penalty, 36, 
when, can recover money paid, 37, 38. 
cAnnot sue for specific performance, 9. 

IwnkrHptcy of, 38, 519. 

INNKEEPERS, 

power to sell goods of guest, 245, 476 n. 
lien of, 245, 474, 476 n. 
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INSURANCE, 
definition, 352. 

“ policy,”- “ underwriter, ju'fjured, 3.>i, MU. 

forms of, 352. 

analogous to a wager, 3.)2, 

wheiia contract ot uulenuniy, 

is a contract iiyrrinuK jitn'iy 5)5), 3.>4, 

Ami UiFK, Fire and Mari.ne Insuranck. 

• 

INSITRANCE broker, 153, 154, 383. 


INTEREST 

• at common law, G7, «>8. 

cortipound interc.st, G7. 
liy statute, OB, 69. 
on a Iwttomry bond, 490. 

bills of o.\changc, etc., ^0.1, 3-.), 334. 
guiiranUrs, 07, 08, 447. 
awar<U, 08. 
judgments, 08. 
advances by ]«irlneis 170. 
in Ijfmkrujitcy, 5(52 n., 500. 

iiiivflble out of companv .s capital, -!<>• 


J. 


JETTISON, 380, 439, 489. 


JUDGMENT, 

a contract of record, 4. 

against married woman, foim ot, 42. 

tenkniptey wurt may iriciuire inW ***^ 

/ ’ notice may i»»ue . 1 . msKd 0 "'.al, ..24. 
what ia a linal jmlKmcul, .•i4 n. 

against principal debtor— 
surely not bound by, 44.>. 
surety's right to assignment of, 448, 449. 

effect ofT against principal or agent, 14». 

partner, 167. 
merger by, 167, 168. 
foreign, 111, 112. 
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contract concerning, within Statute of Frauds, 5, 10, 245 
mortgage of, by infant void, 32. 
limitation for recovery of money charged on, 82, 
contract to sell, nature of, 99. 
auctioneer may receive deposit on sale of, 166. 
conveyance of— 
by partners, 182. 

undischarged bankrupt, 636. , 

ownership of, by company incorporated in British posses* 
sion, 204. • 

LAY DAYS, 424, 

LEASE, 

contract for, within Statute of Frauds, 6, 10. 
by or to infant, 33, 34, 38, 

executed, cannot be rescinded for innocent misrepresenta- 
tion, 98. 

LETTERS OF CREDIT, 287. 

LIEN, 

distinguished from mortgage and pledge, 458, 
kinds of, 474—476. 
possessory liens, 474, 475. 
particular lien, 474. 
how it arises, 474. 
examples of, 474. 
general lien, 474. 
no riglit of sale, 458, 475. 

exception in the case of vendor’s lien, 277. 
how lien is lost, 268, 476. 
agent’s lien, 132, 143, 151, 153. 
factor’s lien, 151, 474,475. 
insurance brokei^s lien, 153. 
banker’s lien, 165, 474, 475. 
arbitrators, 682. 
auctioneer’s lien, 156. 
carrier’s lien, 415, 474. 
shipowner’s lien, 423, 437, 474. 
innkeeper’s lien, 245, 474, 475 n. 
unpaid seller’s lien, 267, 268, 275, 277. 
maritime liens, 437, 475, 476, 500. 
priority of, 476. 
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lilEK — continued, 

conflict of maritime lien witli poswNsorv, 47C. 
for freight, 423, 437. 

of seamen and master fer wages, 475, 488, 5(K). 
for general average contvil)ution'<, 437. 
salvage lien, 475, 492. 
equitable lien of a partner, 178, 47(i. 
none, on s^iip’s certilicute of registry, 47JJ. 
ifOt aflected by Statute of Limitations, 82. 

LIFE INSURA.NCE, 

definition, 356. 

is a contract ubeirimo' Jiihi, 99, 35.5. 

^raon making it must have insurable ijilerof, 356. 
what is aw iusmable interest,' 3.57. 
name of interestcKl inuKon must be in polu v, 356. 
can lecover only amount of the interest. 356. 
assignee need not ha\e an insurable luteieHt, 357. 

Married Women’s Pro]>erty Act, 1882, 357. 
assignment of policy, 358. 

And m Insurance. 

LIMITATIONS, STATUTES OF, 8i tt so/, 
termirtation of lia^ilili••sb^, 81 cl my. 
when time begims to urn, 81—84. 
disabilities of plaiuiiH', 83. 
defendant beyond K-as, 83. 
concealed fraud, 84. 

where payment undei mistake of fact, 84. 
acknowledgment to take the case out of. 83—80. 
must fc in writing, 5, 84. 
by joint debtor, 8.5. 
suftic'^cncy of ackiioAvledgnient, 8.5, Hti. 
consideration for acknowledgment or new ju(»nii.s<*, 2U, 21, 
^part? payment, 85, 86. 82, 83. 

* by joint debtor, 85. 

bill or che<|ue, 86. 
length of time- 

in contracts under seal, 3, 82. 
simple contracts, 82. 

* wjierc money charged on land, 82. 

* as regarils real projrerty, 82. 
applies between partners, 185, 

not between principal and agent, 128. 
to foreign contracts, 110. 

.creditor’s right to appropriate jiavmenl to baue<i debt, 05. 
liep not aflected by, 82. 

LIQUIDATED DAMAGES, 77, 78. 
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LLOYD’S S. G. POLICY, 370 d »eq. See Marine Insurance 
LUNATIC, 

contracts with, are sometimes voidable, 43. 
latitication by, 43. 
as j»ririci|)jil or agent, 119, 137. 
oartner becoming, 105, 187, 188. 
limited partner becoming, 194. 
bankruptcy of, .520. 


M. 


MAINTENANCE, 25, 26. 

MARINE INSURANCE, 302 d .s'cr/. 
detinition, 362. 

a contract nberrimm jUiei^ 99, 354, 356, 366. 
essentials to validity of policy, 368. 
mu.st be in writing, 5, 370. 

8ul)]ect-matter of, 363. 
assignment of policy, 363. 

after loss, .363. 

intere.8t in .subject-matter, 365. 
insurable inteiest necessary, .363. 
what amounts to such interest, 363 — 365. 
gambling policies, .365. 

parties to, guilty of olfence, 365, 366. 
the alii), 

parties to a, 372, 373. 
alien enemy cannot insiue, 36.3. 
kinds of marine policies, .369, .370. ' 

valued and unvalued policies, 369, 377. • 
voyage, time, and mixed jnilicies, 369, 370. 
continuation clau.se in time jiulicy, 370. 
Lloyd’s S. Q. policy, .370 d seq. 

“ lost or not lost,” 364, 373. 
commencement of risk, 373, 374. 
on ships, 373. 
freight, 374. 
goods, 374. 

termination of risk, .374. 
deviation, 375, 376, 426. 

when excused, 375. 
change of voyage, 376. 
delay in prosecution of voyage, 376, 377. 

“ perils of the seas,” 378, 379, 426. 

The Inchmaree clause, 379. 
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MARINE INSURANCE — COudliUid, 

“tire," 379. 

“pirates, ’’.379, 42(). 

“ thieves,” 380. 

“jettisons," 380. 

capture and seizure, 380, 381. 

F. C. & S. clause, 381 
barratj'v, 382. 

all otlier iieril.s,” 382. 
suing and labuuiing clauM*. 382. 
the iiieiuoraiidum, 372, 381. 38.V 
jueaning of “ stranding, " 38.*», 
riiiming down clause, 380. 

F, P. A. clause, .38.'>, 38(1. 
insurauct* lirokers and, ir>3, 1.54, 3''3. 
re-insurance, 3(55, 387. 
double insurance, 387. 
ulterathui of a policy, 388. 

how made, 388. 
loH.ses, 389 et mj. 

liability of underwntei> lor, 389, 392— 39'», 
kinds of, 389, 39<i. 

* actual total lossi<s. 3 S 9 . 
constructne total lo.sj.(w, .390. 

when asMin-d entitled to treat lows as, 390, 391. 
notice of abandonment, 391. 

re-insurer nei-d not giv<-, 387. 
necexsily for giMiig, 3!)1, 
when to Ih' given, .'t'.tl, 
when irrevocable, .391. 
righta of insurer receiving ^alid, 392. 
safe^irrival of sbi]) after, 392. 
adjustment of lows, 392 - 39.'). 

• on ship, of partial lo-s, 392. 

total loss. 393. 

gensls of l)artial loss 393. 394, 
where goods arrive <laiiiaged, 394. 
general average los's s, ,394, 395. 

8Ucee.s»ive losses, 39.5. 
valuation for, 377. And so- Avkkaok. 
subrogatiop, 3f)0, 3(>1, 305, 390. 
premium, 383, 390. 

broker liable to underwriter lor, 153, 1.54, 302, 383, 
leturn of, 390. 
warranties, 397, 400. 
dftinilion, 397. 

must l»e exactly complied with, 397. 
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MARINE INSURANCE— conh'7iM«fI, 
warranties — continutd. 

excuses for non-compliance, 398. 
express, 397, 398. 
implied, 399. 

none as to nationality, 400 
insurer discharged by breach of, 90 n., 397. 
representations, 367, 398. 
concealment, 366, 367. 
by an agent, 367. 
innocent, 99. 

MARKET OVERT, 
meaning of, 241, 242. 
in London, 242. 
stolen articles, 242. 
horse, 242 n. 

MARRIAGE SETTLEMENT, 
bill of sale does not include, 462. 

agreement to settle on marriage, 463 n., 543. 
effect of bankruptcy on, 542, 543. 

MARRIED MH)MAN, 

as agent for lier husband, 41, 42, 158. 
by estoppel, 158. 

contracts made liefore mamage, 39. 

during marriage, 39 et neq. 
no power generally to contract at cominor. . 
where wife the meritorious cause, 39. 
by custom of London, 39. 
rules of efiuity, 40. 

as atfected bv legislation, 40—43. ' 

Marrieti Women's Property Act, 188^ 40—42. 

1893, 41., 

liability of husband, .39, 158. 
undue influence of husband not presumed, 105. 
restraint on anticipation, 41, 42. 
may insure husbun«l, .367. 

efl'ect policy on her life, 367. 
remedy on contracts made hy, 41 — 43. 
judgment against, form of, 4k 

bankruptcy notice cannot issue on, 42. 
cannot lie made bankrupt unless trading apart from husband, 
Statute of Limitations runs in favour of, 83 n. • 42, 619, 624 

MASTER OF A SHIP 
must be qualihed, 488. 
duties of, 488, 489. 
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MASTER OF A SHIP — continued, 

must keep log, 488. 

•powers of— 

hypothecation, 489—491. 
sue, 489. 
discipline, 489. 
to jettison goods, 489. 
authority of— 

I) pledge owner’s credit, 486, 489. 
sign bill of lading, 429—433. 

generally agent of owner, 429 ^-432 
may )>e agent of charterer, 429—431. 
goods must be on board, 431. 

•liability of, to holder of bill of lading, 431, 432. 
barratry, 382, 488. 
may insure wages, 366. 

lien of, for wages and disbursements, 476, 488. 

MATE’S RECEIPT, 429. 

MEMORANDUM OF ASSOCIATION, 197- 199. 
name of company, 197. 
change of name, 197. 
regirflered otlice, 198. 
objects clause, 198. 
alteration of, 198, 208. 
shai'e capital to lie stated in, 199. 
association clause, 199. 
signatuces to, must la* attested, 199. 
married women and infants may sign, 199. 
duties of subscribers, 199. 
registration of, 201. 
inspection of, 201. 

notice oft imputed to pt!rgon« dealing with company, 201, 
limits company’s power to contract, 46. 

MERCANTILE AGENT, 138, 141, 162 u., 243. 

MERGER, 

of simpljB contract by deed, 3. 
terminating of contracts by, 3, 89. 

* of debts in judgment ^inst jiartuer or jmrtners. 167, 168. 
none, where cheque given by jiartner for Hrni’s debt, 168. 
when acceptor becomes holder of bill, 337. 

MISREPRE^NTATION, 

* classification of, 89, 90. 
not alirays a ground for damages, 89, 90, 93, 98. 
when equity will relieve, 07—99. 
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M rSREPRESENTATION-conftnutt/. 

in contracts uberrinm fidd^ 99. 

(luniagcs against directors, etc., though innocent, 100, 101. 

us to character and credit, 97. 

fraudulent, 91 e.l aeij. .SV Fuaud. 

innocent, 90, 97—101. 

leniedie.H for innocent, 97— KX). 

MISTAKE, 101-104. 

unilateial, no ground for re8ci.s.sion, 101, 102. 
as to meaning of contract, 102. 

where mistake such that no contract is made, lol, 102. 
us to existence of the thing, 102. 

l)er.Hon with whom dealing, 102. 
of fact, 84, 103. 
law, 103, 104. 

II ]iarticuhir right, 104. 
retnedies, 103, 104. 
when contract rectified, 104. 

MONEY LENDERS, 

who are, within Money-lendcr.s Act, 1900, 69. 

must he regi.stered, 70. 
transactions with, may ho re-o]iened, (59. 
pritici)»ies on w'hich relief granted, 70. 
contracts of, Avheu illegal, 71. 

MONEY LENT. Sec Money Lenders. 
for g.iming, illegal, 29. 

when lent abroad may l>e recoveiahle, 29. * 
infant not liable for, 31, 32. 

MONEY PAID 

under illegal contract, 30. 

by infant under void contract, 37, 38. 

under mistake of fact and Statute of Limitation.s, 84. 

MORTGAGE 

distinguished from lien and pledge, 458. 
generally, 460 et seq. 

% infant, 32. 

partner of share in pTofifs, 175, 186, 186. 
of a ship, 481—484, 489—491. And see Bottomry Bond 
Shipping. 
cargo, :191. 
shares, 460. 

tights of mortgagees in l>aukruptcy, 544. 

And see under Bills of Sale. 
limitation of right to sue for money secured by, 82. 
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N. 


NECESSARIES, 

contract of infant for, 31, So— 37. 
supplied to lunatic or drunken {•erfon, 43. 

^ wife, liability of huslMnid, ITiS. 
liability of shipowner for, 48C. 

• 

NEGLIGENCE, 

“l^'rosa negligence,” 122 n. 
liability of agent for, 121. 
liability of carrier for, 404, 40.'). 
not equivalent to fraud, 03, 314. 
as affecting title of holder of bill, 314. 

NEGOTIABILITY, 

difference ladween, and aK.«ignability, r)7, 286, 287. 
may wise from cUHtoni, 2S7, 288 U «(-</, 
e-stoj)!)!:!, 297. 

NEOCflADLE INSTRUMENTS, .iud nee Bill of Exchanoe. 
definition, 280. 

’ what are, 287 d $('[. 
history, 288 et m/. 

signature of infant will pa.'^s title to, 3t)4. 
given by infant, void, 32, 35, 30, 303 n. 

in [wiyinent of bets on horse races, etc. illegal, 29. 

NOTE. Se4 Bank Notes ; Rhomiwsory Notfx 
NOTICE 

* of a^8ignlnent of debts, .5.3, 54. 

life policy, 368. 

necessity for, of revocation of Jigeiicy, 118. 

retirement from partnership, 118, 172, 177. 
to dissolve partnership, 175, 180. 

,of memorandum and articles in dealings with company, 201. 
abandonment, 391, 392. 

defect of title a.s regaitls V)in.s of exchange, 314. 
dishonour, 318—322. 
act of^bankniptcy, 342, 645—647. 
under Carriers Act, 1830, 407. 

NOVATION, 53, 54, 56, 168, 169. 
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P. 


PARTNERSHIP, 159 et mq. 
definition, 159 ei seq. 
distinguished from companies, 160. 

co-ownership, 163, 164. 
is contract uheirimn’ Jidfii, 99, 173, 174, 177. 
rule.s lor determining e.viatence of, 161—164. 

(j^uusi partnerships, 170. 
formation of a partnership, 166. 
at will, alter fixed term expires, 174. 
who may he partners, 165. 
inl'ants as, 33, 34, 165. 
number of memheis, 161, 194, 196. 
articles of partnership, 165. 
how construed, 174. 
liabilities, 166 et seq. 

for debts incurred in course of, 166. 
are joint, not .several, 167, 168. 
of estate of deceaseil partner, 167. 
after change in firm, 168, 169. 
lor misappropriation ami breaches of tru.^t, 
tons, 166, 172, 173. 

are joint and several, 172. 
e.xtent of, 166, 172, 173. 
who are liable as partners, 170—172. 
those actually partners, 166. 

holding themselves out as such, 170—172. 
sharing profits, 162—164. 
incoming partners, 170. 
retiring partners, 168, 169, 171. 

may be released by novation, 168, 109. 
dormant partners, 1 72. 
executors of deceased partner, 171. 
co-owners of ship not usually, 486. 
guarantees, 169, 456, 457. 
share of a partner, 186. 

sale of, to co-partner, 177. 
assignment of, 175, 185, 166. 
rights of assignee, 186. 
execution on a partner’s share, 187 n. 
property of a firm, 184—186. 

no rights of survivorship, 185. 
rights of a partner, 259 tt seq. 

when the term ceases, and partnership continues, 174. 
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LRTNERSHIP-coiiftntt,^?. 
rights of a partner— -roMftNHM. 
oi'dinary rights, 175—178. 

to Uiki* part in the luisiiif.ss, 175. 
admiesiou of new partner, HKJ, 175. 
change in nature of hu.Hinejw, 175. 
power of riuijorilv to decide differences, 175. 
expulaion of ineinhers, 175. 
remuneration for extin work, 175, 
to indejunity, 176. 
interest on advance-s, 176. 
ns to hook.s, 176. 

profits, 177, 170. 
gO(Klwill, 179, 180, 102, 193. 
fwrtnef must not compete with firm, 177. 
rights of dcfraude<l partner on rescishion, 178. 
profits — 

accruing after retirement of a iwrtner, IHl. 
division of, 177, 170. 
losses, how to bo Iwrne, 177, 179. 
authority of a partner, 1 Ml -184. 

in ordinary scope of the business, 181, 182. 

unless want of authority known to third party, 182. 
usual acts by whicli |>artner may himl firm, 182, 183, 
partner cannot himl firm — 
by deed, 183. 
guarantee, 18.3. 

suhniis-Hion to arbitration, 184. 
negotiable instruments, 183,303. 
after dissolution, 184, 
dissolution, 186—188. 

public notification, 118, 172, 178. 

rigjjiU on, 178—181. 

equitable lien on property, 178, 476. 

return of premium, IHO. 

sole of gooilwill on, 179, 192, 193. 

accounts on, final settlement of, 178, 179. 

how caused, 175, 186-188. 

of partnership at will, 175, 186. 

by bankniptcy or death, 187. 

* suffering share to he charged, 187. 
the court for misconduct, etc., 187, 188. 
bankruptcy of a partnership, 188—191, 569. 

administration of joint and separate estates, 188—191. 
exceptional rights of proof, 100, 191. 

may not coippete with creditors, 191. 
when creditor may prove Mrithout accounting for 
security, 101. 

2t2 
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PARTNERSH IP--fon«w«e(fc 
limited partnerships, 194, 196. 
how constituted, 194. 

particulars reouired on registration of, 195. . 

niiiy he wouna up under Companies Act, 195. 
limited ]>intner, liability of, 194. 

death, bankruptcy or lunacy of, 194. 
general partner may become, 196. 

PARTICULAR AVERAGE, 437. See under Average. 

PATENTS, 

who may obtain, 586, 687. 
patent Jigents, 585. 

specifications, j)rovisional and complete, 585, 686.' 

examination of, 585, 586. 
opposition to grant of, 586. 
diwation of, 587. 
improvements, 587. 
revocation of, 587, 588, 
compulsory licence, 587, 588. 

restrictions may not be imposed on purchasers, 588. 
register of, 588. - ■ 

designs, 589. 

copyright in, 589. 

PAWN OR PLEDGE, 

definition, 458. 

distinguished from mortgage and lien, 458. 

effect of, 468. 

duty of pawnee, 459. 

power ot sale, 242, 459. 

redeliverv by pawnee for limited purpose, 459. 
pawnbrokers, 459, 460. 
of bill of lading, 434. 

by buyer of goods on “ .sale or return,” 282. 
mercantile agent, 139, 140. 
partner, 183. 

PAYMENT, 

definition, 58. 

absolute and conditional, 68. 

debtor must seek his creditor, 67, 69. 

tender of, 69, 60, See Tender. 

in a directed manner, 60, 61. 

by bill or note, 61, 86. 

who may pay, 62. » 

to whom payment may be made, 63, 64. 
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PAYJflENT — continued. 
effect of, to factor, 63. 

• ti'uutee, 64. 
ftoctioiiecr, 63. 
broker, 63. 
solicitor, 63. 
agent generally, 63. 
appropriation t)f payjuents, 64- -66. 
debtor’s right. 64. 
cretlitor's right, 64, 65. 

statute.Iwirred (b bt.s, 6.'). 
illegal debts, (t.'i, 
current account'*. 64, 66. 

. rule in (Haytou'ii 64, 66. 
trust moneys, 66. 
receipts, 66. 
part payment, 85, 86. 

PENALTY 

to secure performance of contract, 77. 
distinguislicl from Injunlatcd damages, 78. 

PERFORMANt'E OF CONTRACT, 57 ct 

, PHYSICIAN, 

* when tees cannot be recovered by, 45). 

PLEDGE. Nee Pawn. 

POLICY OF INSURANCE, 352 d m/. An<! sv< Insurance. 
POST OFFICE ORDER, mm-negotiabdity ol, 287. 
^REFERENTIAL DEBTS, .sVr R.vxkruptcy ; Companies. 
PRICE, 239— 241. Salk of Ooouh. 

PRINCIPAL AND AGENT, 113 c/ V 

dehniPion of agent and agency, 113. 

* patent agent, 585. 
classes 04 agents, 113, 114, LV) — 158, 
who may appoint, 114. 

la; appointed, 114, 
how ag?nt appointe<l, 114—116. 
method.^ possible, 115. 
sometimes a deed reriuiwl, 45, 1 15. 
writing required, 115. 
agqpcy hy e.stoppel, 115, 116. 
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PRINCIPAL AND kQEm~continued, 

ratification, 116, 117. 

of fire policy after loss, 359. 
marine policy, 373. 
determination of agency, 117—120. 
hv act of party, 117, 118. 
when authority coupled with an interest, 118 
by operation of law, 119. 
miscellaneous, 119, 120. 
duties ol an agent, 120—128. 

to do the work with care and skill, 120. 
what skill is necessary, 120 — 122. 
grutuitous and paid agents, 120 — 122. 
must act for principal’s benefit, 122. 
keep his accounts, 122. 
secret profits, 123—125. 

at{eiit must account for, 124. 

sub-agent must account for, 123. 

agent taking may forfeit right to commission, 124, 125. 

bribitig agent a misdemeanor, 125. 

rights of |>rincipal against briber, 125. 

right of principal to disjuiss agent, 125. 

must not ordinarily delegate, 125—127. 

of (td credere agent, 127. 

not to use information, etc. for own purposes, 127. 
cannot set up Statute of Limitations against principal, 
rights of agent, 128 et mj. 128. 

remuneration, 128, 129. 
indemnity, 129—132, 1.50. 
lien, 132, '143, 151, 153, 474, 475. 
right to stop in trmmtu^ 132. 
authority of an agent, 133 et teq. 

as between principal and agent, 133, 137. 

ambiguous instructions, 137. ' 

as between principal, agent and third parties, 133— 13^f,- 
secret hmitalion of authority, 133, 134, 136, 167. 
none, to make representation as to credit, 97. 
implied, 134—136. 
cannot be revoked, when, 118. 
to draw and accept bills, etc., 134, 304. 

. of brokers, 63, 151—153. See that Title, 
insurance broker, 153, 154, 362. 
shipbroker, 165. 

stockbroker, 136, .501 et seq. See that Title. 
factors^ 150, 151. See that Title. 
auctioneers, 166—157. 
counsel, 136. 
banker, 155, 342, 343. 
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PRINCIPAL AND AGENT-.'.>n^i«MM^. 
authority of an agent—wnffnur*/. 
oipiartnisr, 181— 1«4. 
mercantile agent, 138 it 
sale by, 139, 140, 243. 
pledge by, 139, 1 10. 
foreign coinini^sion ngent, 157, 
wife, 41, 42, 158. 
mn.sU'r of a stbip. .sV/- that Title. 
under tlie I''actoI^ Aot, 138 it tiuj. See FAt Toua Act. 
warranty of authority, UMi, 137, 138, .MO, 
wlio may stie fur l>rea« li (tf, 137, 138, .’jIO. 
relations with thinl parties, 141 .sry. 
when principal is diwlu'e'l, 142, 1 13. 

rights are geiieralh against llie prinrinal, 142. 
agent liable, 142, 143. 

<iral evideiire regatding this, 142, 143. 
when agent may sue, 143. 
when principal is undiseloM'd, 144 - 1 48. 

contract may be wbipted liv or against piincipal or 
agent, 144. 
exceptions 14(1, 148. 

principal takes sub|e(t to e«juities uf third parly, 

1 14, 146. 

when agent de'ei ila*s hiiu.self as princi]>al, 146. 
if principal is iion-exi.steiit, 148, 149. 
set otf against j»riiicipal of debt due from agent, 
142, 144, 146. 

liability of princijtal for money Isaroweii witliont authority, 
agent’s tuitH, 149. 149, 

light of agejit to imlemmty, bW. 
niakiiig gaming contracts, 28, 132. 

4}ayment to agent, 03. 

signature of agent, to sati.sfy the .Statute of Frauds, 6—9, 166. 
concealment by agent, in marine insurance, 367. 


PEOMISsSORY NOTES, 
deftnition, 347. 

distinguished from a bill of exchange, 348. 
history* of, 290—292. 
form. 348. 

liabilUy of maker, 348. 
joint and several liability, 348. 
in^nt not liable on, 32, 36. 

pr4entment for raymeut, 349. 

And MS under BiLt or Exchahob. 
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PROMISSORY mTE^-contirnied. 

generally rules as to bills apply to notes, 349 
exceptions, 349. 

when bills may l)e treated as, 300. 
payment by, 61. 

as defeasance of bill of sale, 466. 

PJ^OMOTERS, 

prospectus, liability for, 100, 201, 202. 

PROPOSAL AND ACCEPTANCE, 11 d seq. 
may be express or imjilied, 11, 12, 14. 
must be made to person to be affected thereby, 12. 
accepted absolutely, 12. 

may be good, though formal contract is to follow, 13. 
unaccepted propo-^als, 14. 
withdrawal of proposal, 14—16. 

party who makes first overture not always the proposer, 13 
tacit acceptance, 14. 

proposer may waive notice of acceptance, 14. 
through the post otlice, 15, 16. 
lapse of proposal, 16. 

PROSPECTUS 

must be dated, signed and filed, 202. 
particulars recpiired in, 202, 203. 
effect of non-compliance, 203, 204. 
statement in lieu of, 203. 
of foreign company, 204. 
fraudulent statements in, 94,201, 202. 
untrue statements in, 100, 201, 202. 

PUBLIC POLICY, 21 et seq. 


Q. 

QUANTUM MERUIT, 12, 11, 


R. 

RAILWAY COMPANY. SccCarribk 
when common carriers, 410. 

are not of passengers, 410. 

Railway and Canal Traffic Acts, 411—414. 
passenger’s luggage, 413, 414. 
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railway COMPANY-fo«/j«Mf</- 

liability for ^'tKxh carneil tree of oliarge, 413. 
carriage (fi animals by, 411 —413. 
when ^irotected by special contract, 411—413. 
undue preferences by, 414. 
sea traffic, 413. 

RAXIFIQATION 
of^agency, 116, 117. 
contracts with infants, 32 34. 

lunatics, 43. 

of Contracts made through undue inlluence i»r duress, lOfl. 
• fire policy after hw*, 3r)S>. 
inanue iKilicy, 373. 

RECEIPT 

as evidence of payment, (i6. 
obligation to give, 67. 
when a bill of Mile, 463. 

of good,'', to .'Miti«ty Sale ol (Jood.'' Act, s 4, 250, 251. 

RECO(?NIZAX(’E, 4. 

RECORD, 

• contract ol, 4. 

RELEASE, 80. 

REPRESENTATIONS, Kt ct »ny. 
classification ol, 89, 90. 
fraudulent, 91 d mi. Su undef Fiuun. 
innucenli W, 97 d mi. 
as to character and cieilit, 97. 

RESCISSION OF CONTRACT, 71 d mi., 96 -98, 104. 

RESPUSDESriA, 491. 

RESTRAINT OF TRADE (CONTRACTS IN), 

conaiderartoii rtsiuiied, 11, 17. 
to what extent allowed, 23—25. 
test of validity, 24. 
part of goodwill of busineas, 24. 
in contracts by infant, 35. 

RESTRAINT ON ANTICIPATION, 41-43. 
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SALE OF GOODS, CONTRACT FOR, 

definition, 239. 

sales and agreements to sell, 240. 
subject-matter of, 239. 

specific goods not in existence at time of, 239. 

perishing after sale, 239, 278. 
future goods, 240. 
price, 241. 

agreement for valuation by third party, 241. 
capacity, 241. See under Contract. 
may not be twsignable, 66. 
to infants, 31, 3.6—37. 
who may sell, 241 — 246. 

sale constituted by estoppel, 241 n. 

market overt, 241, 242. 

horses, 242 n. 

stolen goods, 242. 

pawnee, 242, 459. 

agents, 139, 140, 243. 

sheriffs, 244. 

masters of vessels, 245, 489. 
innkeepers, 245, 475 ii. 
person who has already sold, 243. 

bought or agreed to buy, 243, 244. 
in posseasion of goods or documents of title, 243, 

244. 

sometimes contract unenforceable unless in viiriting, 6, 11, 
sufficiency of meraor?vndum, 6—9. 245—261. 

when value of £10, 246, 251. 
acceptance and receipt, 248—261. 

what amounts to acceptance, 248—250. 

a receipt, 260. 
test of a sale, 246, 247. 
sample, sale by. See Sample, 
delivery, 252 et seq. 
definition, 262. 

actual and constructive, 252, 253. 
to carrier, 263. 
time for, 264. 
place of, 264. 

at distant place, risk of, 263. 
of exact amount requisite, 264. 
examples, 254, 255. 
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%IiE OF GOODS, CONTRACT FOR-ronhMuwf. 
sale by desoription, 257, 268. 

of gaodfi wanted for particular puiiMiee, 268. 
on approval, 282. 
conditions— 

definition, 256, 250. 
contra.sted with warranties, 265, 250. 
tnay l>e negatived or annexed iiy custom, 25tl, 267. 
implied, may be vvaixed or diN-iaitued, 266. 
rule as to, 257. 
as to title, 2.‘)7. 
on s.ile 1)V desoiipfion, 267. 
where goods wanted forji.ulicular puipose, 267. 

except ion.H. 25H. 
on sale by )*nm]de, 259. 
breach oi, 201. 

warranties— 

definition, 265, 

contra.sted with conditn-jiN, 255, 2.60. 

n^ay be negatived (u inm-xed bv custom, 260, 2.57. 

exjjrcH.s, 200. 

^ implied, 201, 202. 

* statutory, 201. 
breach of, 204. 
rights and duties, 2.52 uni. 

(i) rights of buyer, 2.52 cf s>>i. 
delivery, 252 'f .'/y. 
damages <m lue.ich, 202 -204. 
mtusure of damages, 202, 205. 
specific jM'itoi malice, 204. 

, on breach ot condititm or warranty, 204, 206, 
fii). rights of vendor, 20.5 d xn/. 

payment, 205, .sV Mwhr Payment. 
actions against bii\ i-r, 260, 267. 
for price, 206. 

damages for mm-actejitimce, 260, 267. 
refusal to acetept iiwtalment, 267. 
remediea against gowU, 267 «f <w/. 

“ unpaid seller,” 267 n. 
lien, 267, 268. 

when it arises, 208. 
how lost, 268. 

when defeated by sale or pledge, 278. 
resale of gocxls subject to, 277. 
stoppage tin transitu, 132, 269 et My. 

^ thU TitU. 

duty of, on sale of dangerous goods, 262 . 
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SALE OF GOODS, CONTRACT FOR-continued. 
transfer of the property, 240, 278—285. 

intention of parties, 278 — 280, 284, 285. * 
specific chattels, 278- -282. 

unconditional sale of deliverable goods, 278. 
where seller bound to do act before delivery, 278, 

279. 

to ascertain 

buyer bound to perform condition, 2^1. 
when sold “ on approval ” or on “ sale or return,” 
effect of pledge, 282. * 282. 

una.scertnined goods, 282—284. 

appropriation to contract, 282 — 284. . 
sale by auction, 28.3. 

SALVAGE, 

definition, 492. 
amount payable, 492. 

how apportioned, 493. 
validity of agreenieiitv for, 492. 
seaman cannot abandon rights, 493. 
lien for, 475, 492. 

SAMPLE, 

sale l)y, 257—269. 
implied conditions, 259, 260. 
goods must answer description, 257. 
when sutticient to satisfy rcipiirements of s. 4 of Sale of 
Goods Act, 250. 
function of, 260. 

SCRIP, 

meaning of, 504 ii. 
negotiability, 287, 296. 

SEAMEN, AGREEMENT WITH, 493 et seq. 
must lie carried by ship, 48.'). 
fonnatioii of 493. 
termination of, 494, 496. 

by loss or wreck of hhip, etc., 498. 
transfer of .ship to foreign owner, 495. 
discharge of seaman in United Kingdom, 495. 
abroad, 495. 

requisites under the Merchant Shipping Act, 493, 494. 
what provisions are contrary to law, 494. 
implidation of seaworthiness of ship, 496. 
rights of the seaman, 496, 497. 
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SEAMEN, AGREEMENT WITH-fon<i«M«/. 
food and medical attendance, 496, 497. 
for salva^ serviceti, 493. 
wages, .4^— 499. 

depend no lon}»er on freight, 497. 
may be forfeited, 499. 
must l)e paid withm a ceitain time, 498. 
lien for, 475, 476, 5(»U. 
fnsurance of, 365. 
not liable for geneial average, 435). 
not affected when .ship cajitured f ir carrying con- 
traband, 498, 499. 

.duties of a seaman, 199. 
remedies, 500. 

SEAWORTHINKS.S, 
whttt l^ 399 n. 

implied wananty of, in marine policy, 309. 

condition of, in charter jiaily, 415), 4'20, 425. 
duty of .shiiKiwner as to, 415), 420, 485. 
implie*! term of contract w ith seamen, 45)6. 

SET-OFt 

what demands may be subject of, 58. 
iVi defence to action, 58. 

“action ’’ includes, under Salt- of (JouIh Act, 246 n. 
by third paities against pnncipal - 

of delit due fiom agent, 1 12, 114, 145. 
factor s lien mu ullecled liy, 151. 
by uudervwitet against as^^lred, 154. 
againsuasaignee of dclu, 54. 
in barikrujitcy, 5<J4. 

^ wimJing-up, 224. 

SHAREHOLDERS, 
who are, 204. 
married woman as, 201. 
infant 33, 34, 204. 

dir^tors as, in lespect of (jualitication, 213. 
register of, 205. 
death of, *205, 207. 
annual list ot, 205, 206. 

right off to iD»]>ect Wlana* sheet, etc., 214, 215. 
recpiire meeting to l;e called, 216. 
contributories, 224, 226. 

not personally liable for debts incurred abroad, 110. 
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SHARES, 

S reference, 207. 

eferred or founders’ shares, 208. 
sale of banking, 30. 
held by infant, 33, 34. 
contr.K't to take — 
nutnie of, 99. 

induced bv untrue statement, 100, 201, 202. 
resci>».sion of for mi-*statem 5 nt, 94. 
particular.H as to, required in prospectus, 2(t2, 203. 
issuing at a discount, 20.o. 
annual .summary as to, 20.’), 206, 
allotment of, 206. 

rextrictioiw on, 206. 
company may ratify irregular, 117. 
certilicales, 207. 
transfer of, 6, 207. 
blank transfers, 515, .516. 
forged transfers, .516. 
mortgage of, 460. 

not within Bills of Sale Acts, 464. 
forfeiture of, 207. 
couvemon into stock, 208, 

SHIPBROKER, 15.5. 

SHIPPlNfi. Mauink Insurance; Stoppaoe in Tran 
situ; Charter-Party; Bills of Lading ;\Seamkn 
(Aorbement with). 
definition of a British ship, 477. 
who may hold, 477, 485. 
registration, 478—480. 

conditions jirecedent, 478. 
name of .ship, 478 n. 

where and by whom registered, 478, 479. 
declaration to be made oy the owner, 478 
on change of ownership, 479. 
register book, 479. 
certificate of registry, 4t9. 

must be carried by the ship, 485. 
no lien on, 479. 

property in a British ship, 479. 
acquisition of, 480 et seq. 
by bill of sale, 480. 

operation of law, 481. 
under certificate of sale, 482, 483 , 
jiarticulars required, 482, | 
must be for entire ship, 4M. 
revocation of certificate, 483 . 

[ 52 ] 



SHIPPINQ--«)n<tttt«(7. 

mortf;age, 481 «t 489 et seq. 

direct piortgages with regintratiou, 481, 4H2. 

discharge of mortpge, 482. 
mortgages under certificate, 482—484. 
priorities, 481, 484. 
power of sale, 482. 

taking jiossession by moitgagee, 481. 

Hiortgl^’s right to freight, 484. 

botilomry bcjnd. Sue that TitU. 

rMpiwfe/ifVu, 491. 

equitable interests in a ship, 484. 

ship’s papers, 485. 

log Ixwk, 185, 488. 

owner, 485—488. 

must keep the ship .M'awoilhy, 419, 420, 48.5. 

ap|K>int a projwr master ami crew, 485, 48<i. 
rights and duties as t«» cargo, 42tt-426. 
liability for repairs and nect'>Niries, 48(5, 487. 
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not«nlways partners, 480. 
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expen.ses, lialulity to, 487, 488. 
niHiiaging (wner, 487. 

•ship’s !iu.slmnd, 487 n., 488. 
shipbrokers, 156. 
general sliip, 415. 
master of a ship. See that fiOr. 
liarratry, 382, 488. 
salvage, 492. 

liability wf sea-carrier, 409, 410. 

And' tee Akfreiohtmknt. 

»HIP8*HUSltANI), 487 n. 

S%IP« PAPERH, 485. 


SOLICITOKi 
jfliymeut to, 63. 
and undue^nfluence, 105. 

, liability of, for misappropriation of partn< r, 1 73. 
Ildn of, 474, 475. 

l^PfiClAL MANAGERS, 223, 649. 
iSPBCIALTY CONTRACTS, 1. Atd m \)nv. 
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SPECIFIC PERFORMANCE, 
remedy of, 72, 80. 
where no consideration, 3, 80. 
not at suit of an infant, 34. 

of part- performed, contract under Statute of Frauds, 9. 
contract of sale, 204. 

STATUTES. See Hw(er Table of Statutes cited, 

STOCK EXCHANflE, 
securities, 501 n. 
brokers. .SVe Stockbroker. 
jobbers, 501, 502. 
evidence as to practice of, 502 n. 
rules of, 501 et seq. 

settlement f)f bargains, 502-— 500. 
mode of dealing, 502—600. 
ticket <lay, 503. 

])ay day and “ making uj»’’ }>rice, 503. 
ileiivery of securities, 504. 

“buying in” against defaulter, .504, 
selling out ” against defaulter, 505. 
liability of intermediaries, 505. 

“carrying over,” 500, 513. 

“contango,” 606, 513. 

“ liackwardation,” .500. 
ojitions, 507. 

declaring member a defaulter, 507. 
assignment of assets t o official assignee, 507. 

amounts to act of bankruptcy, 508. 
rule as to closing account.s lietween jubliei® and broker, 
members liable to each other, 509 n. 131. 507. 

client bound by rules of, 135, 509. , 

custom to di.sregnrd Leenian’s Act, 131, 132, 509. 

autliorising delivery of part of securities purchased, SIQ., 
to establish privity of contract between client ana 
joblrer, 146, 610. 

resolutions of committee not binding on client, 510. 
gambling on, 27, 513—515. 

what amounts to, 613, 614. 
blank transfers, 515. 
forged transfers, 516. 
stamp duties, 516 — 618. 

marketable securities, 617. 
contract notes, 617. 
exemptions, 517, 618. 
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STOCKBROKER, 
is an ai^ent, 501, 511. 
wrongful sale by, l:iO. 
declarcnJa delmiUer, position of client, 131. 
may lump orders of sewml clientp, 140. 
lien of, 474, 475. 
liability of, 503, 510. 

acting on forged transfer or power «if iiliornev, 
138,516. 

GiiPtboritv to foll<»w rules of stock evclMiige, 135, 509 

entitled to indemnity, 5o;>. 

m^t disclose coinmi''Sion, 511, 

may act as ju’iucip'il with consent of client, 51 1. 

•when a principal, 511, 512, 
right U close account cm default of client, .'>12, 513. 
should close account on de.ith of clieiii, 513 
when broker may re-purchase from client, 512. 
must i.ssue and stamp contract notes, 517. 
c.\emptions, 517. 

STOPPAGE TN TIIAXSITU, 
definition, 209. 

<lqe| not re.sciud .sale, 2<>9, 
is more than a lien, 209. 
who may exercise, 132, 157, 158, 269, 
what is an “ unpaid seller,’’ 2t)7 u. 
against w'hom may be exercised, 270, 
duration of transit, 270, 27 4. 
how stopjiage eflecte<.l, 275, 
when defeated by sale, 275, 276. 

pleilge, 275, 276. 

right n\^ist 1)e e.xercised ag:iiust the ^osls tbciiiMdve.s,'276, 
re-sale after, 277. 277. 

• 

,S¥BRt)OATI0N, 360, 361, 395, 390. 

SUNDAY, 

trading on, 29. 

bills mtjy be dated on, 29, 301. 

SURE'1%.441 et »eq. And m Gdabantkks. 
late partner may l>e, 169. 

• liability of, 4 4 4 —446. 
nature c4 contract of, 09, 442, 443. 
continuing guarantee as to aiu mtit and time, 445, 440. 
right* of, 446 etieq. 

to true information, 446 , 447. 
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SURETY -^continued, 
rights ()(■— continued. 

aflaimt principal debtor — 
before payment, 448. 

after [)ayment, to recover amount with interests, 07, 
us to costs, 447. 68, 447* 

to enforce rights of creditor, 448. 
agaimt principal creditor— 

to benefit of creditor’s securities, 448, 449. 

(ujaimt co-mreties — 

to enforce securities, 449, 450. 
contribution, 450, 451. 
counter securities, 451. 
amount recoverable, 460, 451. 
before payment, 451. 
to relief against money-lender, 69. 
discharge of, 461--467. 

by alteration of the original contract, 452. 
giving time to the debtor, 452, 45.3. 

effect of reservation of remedies, 463; 
creditor taking new security, 453, , 

laches on the part of the creditor, 447, 464. 
discharge of tne princi]>al debtor, 4.54. 
release of co-surety, 455. 
on failure to execute by co-surety, 456. 
revocation, 455, 456. 
by death, 455. 

change of firm, 166, 456. 

effect of principal debtor’s bankruptcy, 457, 5.35. * 
not bound by judgment against principal debtor, 445. 


T. 

TENDER, 

what amounts to, 59, 69. 

Coinage Act, 1870, 59. 
bank notes, 59. 
country notes, 59. 
no change can be demanded, 60. 
to whom it njuy be made, 63, 64. 
conditional tender not good, 59. 
may be under protest, 69. 
when a defence, 59. 
waiver of irregular tender, 60. 
right to demand receipt, 67. 

TITLE DEEDS, 

dispositions of property by agent entrusted with, 18 i. 
[ 66 ] 



Ikubx. 


MSPOTES, 

, |>r6euring breach of contract in connection with, 58. 

MARKS 

common law rights ami “ passing off," 589, 690. 

- leistered trade marks, 59i» et ttq. 
deftnitiou, 594. 

Msential particulars of valiil, 590, 591. 
oldirade marks, 591. 
regi^rafion of, 591- 593. 

Opposition to registnition of, 691. 
rectification of ivgister, .592. 
dfsclaimer of part of, 591. 

» associated trade marks, 591. 
grant to associations for testing goods, 593. 
assignment of, 582. 

Royal arms, 593. 
infringement of, 590. 

Merchandise Marks .\cta, 693—595. 
forgery, 693. 
prosecutions, 504. 

“ trade description,” 594. 

applying false, to gtHnls, 593. 

Warranty of genuinene»s <»f, 595. 

Royal warrant, etc., .595. 

TRUST MONEYS, 

improper use of, by partner, 173. 
mixing private moneys with, 66. 


u. 

UNDUE INFLUEaNCE, 105. 
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V. 

' VENDOR, 241. And M niufer Sali o? Goods, CoarriiAOt fo». 
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eonstitating discharge of a bill or note, 336. 
faotice ofdUhononr, 321. 
imgttlar tender, 60, 
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WABim, EX PABTE, rule in, 330, 340 
WARRANTY, 

difference between, and a condition, 74, 76, 255,'307| 308. 
and a representation or opiiiion, 256, 256. 
description, 267. 
express warranty, 260, 397. 
implied warranty, 260, 261, 397. 
general rule, none implied, 257. 
factor may give a, 151. 
of authority, 100, 137, 13« 516. 
on transfer bv delivery of bill of exchange, 312. 
in policies of insurance, 90 n., 355, 397—400. 
of consignor as to dangerous good.s, 403. 

vendor that trade mark genuine, 595. 
breach of, 74, 90, 264. 

WIFE. See Married Woman. 
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